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sections 1170, 2900, and 2901, and any other local or state laws and regulations requir 1g that

(ECF 2659/4662 at 44, emphasis added.) In addition, the Court expressly waived nume ous other

plan. (id.) Finally, the Court made clear that “[t]o the extent that any other state or loc: | laws or

regulations impede the immediate implementation of the Amended Plan, we waive thos as

list of such laws and regulations within 20 days of the order. In accordance with the C urt’s

measures in the amended court-ordered plan for confirmation from the Court that they iave been
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In its June 20, 2013 order, the Court expressly waived, among other laws, “Pena Code
persons convicted of a felony be housed in a state prison until the end of the term of sen snce.”

laws it listed in an appendix that would impede implementation of the amended court-o dered

well[.]” (Id., emphasis added.) The Court then directed Defendants to provide the Cou t with a

directive, Defendants now identify the following laws that bar Defendants from impler enting the

waived.'

A. Waiver of the Constitutional and State Law Restrictions on Spending itate
Money.

As the Court noted in Appendix A to the June 20 order, Defendants cited the ne: d for a
legislative appropriation to slow the return of inmates housed in the out-of-state progr m. (June
20, 2013 Order Appx. A, ECF 2659/4662.) In fact, the state constitution restricts the | xpenditure .
of state funds without legislative appropriation. (See Cal. Const. Art. XV, section 7.
Expenditure authority would also be needed to implement the elderly and medical pa sle

measures in the court-ordered amended plan. (See July 13, 2013 Status Report, ECF 1672/4670.)

Finally, although the Court did not credit Defendants with any population reduction 1 :sulting
from the measure to obtain a contract with counties with available jail capacity, Defe dants are
continuing to pursue the viability of this option. (ld) Expenditure authority would ¢ so be
needed for Defendants to obtain these contracts with local jails. (Jd) Defendants ha 'e requested

the necessary appropriation from the Legislature for these measures (see id. at 3), bu the Court

' Clarification is necessary because Defendants have serious questions about whether they
can take certain actions necessary to implement the measures in the amended plan w thout
violating their official duties or without incurring liability for expending state funds without a

legislative appropriation.
1

Defendants’ Request for Clarification Regarding the State Laws Waived by the Courl 5 June 20 Order
Case Nos. 2:90-cv-00520 LKK JFM P & C0I-1351 TEH



23
24
25
26
27

28
I

Case3:01-cv-01351-TEH Document2674 Filed07/10/13 Page3 of 4

must clarify that the following provisions of the California Constitution and state law have also

been waived to allow immediate implementation of these measures:

e Article XV, section 7 of the California Constitution (“Money may be dra vn from the
Treasury only through an appropriation made by law and upon a Controll r°s duly

drawn warrant™);

e Cal. Gov't Code § 13324 (“any person who incurs any expenditures in ex :ess of the
allotments or other provisions of the fiscal year budget . . . is liable both  2rsonally
and on his official bond for the amount of excess expenditures™); and

s Section 32 of the California Budget Act of 2013, which forbids any expe: diture in

excess to those provided in the budget act, and declares void any indebiet ness in
violation of this provision. This section further provides that state officia s who incur

expenditures in excess of the allotments in the budget are personally liabl : for any
EXCESS.

B. Clarification of Additional State Constitutional and State Law Prov sions For
Immediate Implementation of the Amended Court-Ordered Plan.

The measures in the courl-ordered amended plan that would increase prison ¢i :dits and
expand medical parole and parole for low-risk elderly inmates would result in the re ease of
inmates before completing their sentences. (June 20, 2013 Order 37-41; July 13, 20 3 Decl.
Jeffrey Beard, Ex. 1, 12-15, ECF 2673-1/4681-1.) In addition to the laws listed in # ppendix A of
the Court’s June 20 order, Defendants request confirmation from the Court that it hi s waived the

following provisions of the California Constitution to allow immediate implementa ion of these

measurcs.

o Article ], sections 28(a)(5) and 28(f)(5) of the California Constitution w iich prohibit
the early releases contemplated by the Court; and

e Article I, sections 28(b)(3), (b)(7), (b)(8), (b)(12), (b)(15), (b)(16), and { :){1) which
impose notice and hearing requirements that would delay implementatic n of the
measures in the plan beyond December 31, 2013.

C.  Confirmation of Authority to Implement Measures Not Expressly .uthorized by
State Law,

Most of the measures in the amended court-ordered plan would normally rec rire
authorization under state law. For example, while there exists a statutory authoriz: lion for the
current medical parole process (Penal _Eude section 3550), there is no statutory aut orization for
the expanded version in the amended court-ordered plan. Likewise, there is no sta utory

authorization for the elderly parole process at all. This Court's grder also requires ‘hat inmates
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with -Cr::mmihm:nt offense pursuant to Penal Code section 667. (c)(5) must have

their credit-carning rate increased to 34 percent immediately and retroactive to he date of arrival

at CDCR, instead of the 15 percent currently allowed under Penal Code sectior 2933.1. (June 20,
2013 Order at 37.) Thus, these inmates would be released early, having servec only 66 percent of
their sentence, rather than 85 percent of it as required by California law,

Because these court-ordered measures have not been legislatively enacte | no legislative
authorization currently exists for Defendants to implement them. Notwithstan ing the absence of
any specific authorization under state law, Defendants understand that the Cou t provided the
necessary authority to implement these measures in the absence of state law in ts June 20 Order.
The Court stated, “this Court provides the necessary authorization for defendar ts to begin
implementation immediately.” (June 20, 2013 Order at 43.) The Court expres |y found that all
federal law requirements had been met to order government officials to exceec their authority
under state or local laws. (Jd.) The Court further stated that “implementation f these measures
is required by federal law” and “defendants and their subordinates are ordered © implement the
Amended Plan, or any actions authorized by it, notwithstanding any state or lo :al laws or
regulations to the contrary.” (Jd.)

Defendants construe the June 20 order as providing the necessary authoi zation for
Defendants to implement all aspects of the amended court-ordered plan. If D¢ endants are
mistaken, they request clarification of the Court’s June 20 order.

Dated: July 10, 2013 HawnsoN BRIDGETT LLP

By: /s/ Paul B. Mello
PauL B. MELLO
Attorneys for Defende s

Dated: July 10, 2013 KamaLa D. HARRIS
Attorney General of Calil ynia

By: /s/ Patrick R. Mc linney
PATRICK R. MCEKINN ¥
Deputy Attorney Ger zral

Attorneys for Defend 1ts
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