Harvarpo Prison LEcaL AssisTance PrRoJECT

Harvarp Law ScHooL

Coweer: 617-495-3127

Mon-Codtecr: 617-495-3959 6 Evexery Sreeer, Sume 5107
Fax: B617-496-2644 Camemioge, MA 02138
By Facsimile

March 15, 2017

Superintendent Sean Medeiros
MCI-Norfolk

P.O. Box 43
Norfolk, MA 02056
Fax: (508) 660-5950
Dear Supt. Medeiros:

Please find enclosed a Memorandum of Appeal on behalf of Mr. Timothy Muise, W66927,
regarding Disciplinary Report No. 379690.

I respectfully request that you forward me a copy of your decision by fax to (617) 496-2644 or by
mail to 6 Everett Street, Suite 5107, Cambridge, MA 02138,

Please do not hesitate to call me at (617) 495-3969 if you have any questions.

Sincerely,

Annie ]
Student Attorney
Harvard Prison Legal Assistance Project

Enclosure

Ce: Mr. Timothy Muise
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MEMORANDUM OF APPEAL
TQ: Superintendent Sean Medeiros MCI-Norfolk (By Fax)
FROM: Annie Manhardt, Student Attorney for Timothy Muise, W66927
RE: Appeal from guilty finding of Disciplinary Report No. 379690
CC: Timothy Muise
Date: March 15, 2017
Introduction

This appeal is submitted from the guilty finding for offense no. 4-04, entered against Timothy
Muise (*“Mr. Muise") for the above-referenced Disciplinary Report. The subject Disciplinary Report was
issued against Mr. Muise on January 10, 2017. The Disciplinary Report alleges that, on January 5, 2017,
IPS Officer Toledo monitored a phone call initiated by Joseph Pope (“Mr. Pope™) in which Mr. Muise and
Mr. Pope made statements that were broadcast live over the radio “without any prior approval or
authorization from staff.”

Mr. Muise was charged with committing offense nos. 4-04 (use of mail or telephone in violation
of established regulations), 4-11 (violating any departmental rule or regulation), and 4-15 (attempting to
commit any of the above offenses). A hearing was held on the Report at MCI Norfolk on February 23,
2017. Reporting Officer Toledo, Reporting Officer Starta, and Disciplinary Officer (DO) Phelan were
present and questioned at the hearing. Subsequently, Disciplinary Hearing Officer (DHO) Kevin Farley
issued his Findings. Mr. Muise was found guilty of offense 4-04, and offenses 4-11 and 4-15 were
dismissed. Because of procedural and evidentiary infirmities in this case, the guilty finding should be
vacated and a not guilty finding and/or dismissal should enter as to the remaining charge.

Facts

According to publicly available Facebook posts submitted at the hearing, Mr. Pope has hosted a
radio show from inside MCI Norfolk since at least July 10, 2015, The show airs on a local radio station,
TOUCH 106.1. To access the broadcast, Mr. Pope calls Charles Clemons (“Mr. Clemons™), the host of
the radio station, who then broadcasts Mr. Pope’s voice onto the air. It is undisputed that, as Mr. Muise
testified at the hearing, Mr. Pope regularly invites incarcerated guests to speak with him on the radio
show. In the past, Mr. Pope has had as many as four other incarcerated participants on the show at one
time. However, to Mr. Muise’s knowledge, no one had ever been punished for their participation in the

show until the subject incident. :
On January 5, 2017, Mr. Muise was scheduled to appear on the radio broadcast with Mr. Pope.

Two days before the scheduled broadcast, on January 3, 2017, an internal DOC email indicated that DOC
staff had found a post on Mr. Muise’s blog advertising his upcoming participation in the broadcast. The
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email indicated that Mr. Muise would be speaking about the lack of staff accountability in the DOC,
Officer Starta, the Reporting Officer for Disciplinary Report #379424, testified at the hearing that his
supervisor, IPS Sgt. O'Malley, informed him of the blog post and told him to monitor Mr. Muise’s phone
use on the morning of January 5, 2017,

At 8:56 on the morning of January 5, 2017, Mr. Pope made a phone call to Mr. Clemons, and, as
usual, the call was broadcast live. The initial call lasted approximately fourteen minutes before being
intercepted. Mr. Pope attempted to make three additional calls to Mr. Clemons, which were terminated
after approximately thirty seconds, three minutes, and two and a half minutes, respectively. Mr. Pope and
Mr. Muise then returned to their units, where they were apprehended by DOC staff and sent to the Special
Management Unit (“SMU™).

As a result of the alleged incident, Officer Starta authored Disciplinary Report #379424, which is
dated January 5, 2017. According to testimony by Mr. Muise at the hearing, he was issued Disciplinary
Report #379424 on January 8, 2017, three days after the report was written. On January 11, 2017,
Disciplinary Report #379424 was dismissed for reasons unknown to Officer Starta, Officer Toledo, and
DO Phelan, and a second, lengthier disciplinary report relating to the same incident and authored by
Officer Toledo was issued. This second Disciplinary Report (#379690) was the subject of the hearing on
February 23, 2017.

Argument

1. There was insufficient evidence to support the guilty finding as to charge 4-04.

The Proponent of the subject report (see 103 CMR 430.06) did not meet the burden of proof in
establishing by a preponderance of the evidence as required by 103 CMR 430.16(1) that Mr. Muise was
guilty of 4-04 (use of mail or telephone in violation of established regulations). The DHO’s Findings cite
103 CMR 131.10(10) as the “established regulation™ violated by Mr. Muise’s telephone use. The regulation
reads as follows:

131.10: On-Site Interviews of Inmates in Correctional Institutions.
The Department shall provide for reasonable access to offenders by the news media
representative subject to the following conditions:
(10) Inmates are prohibited from calling for or participating in a news conference
or on a talk show. In addition, inmates are prohibited from making three-way calls
to engage in news media interviews of any kind.

The regulation thus identifies three possible ways in which an incarcerated person can violate 131.10(10)
— by calling for or participating in a news conference, by calling in or participating on a talk show, and by
making three-way calls to engage in news media interviews of any kind. The proponent of the Disciplinary
Report failed to establish by a preponderance of the evidence that Mr. Muise engaged in any of these
prohibited activities,

A. Calling for or participating in a news conference

The Department defines a “News Conference™ as “a pre-arranged event involving the release of



information to which members of the news media are invited, generally including a question and answer
period.” 103 CMR 131.06. The phone call in which Mr. Muise participated on January 5, 2017, was simply
a conversation between himself and Mr. Pope, which was then broadcast live by a local radio station. No
news media representatives were invited to participate in the conversation, and there was no formal release
of information or question and answer period for the members of the press.

B.  Calling for or participating on a talk show

The Oxford English Dictionary defines a “talk show™ as “a chat show, especially one in which
listeners, viewers, or the studio audience are invited to participate in the discussion.” The conversation
between Mr. Muise and Mr. Pope was not one in which listeners could call in and participate; it was a
closed conversation between Mr. Muise and Mr. Pope, with Mr. Clemons as the only other possible
participant, Thus, the broadcast does not meet the definition of a “talk show.”

C. Making three-way calls to engage in news media interviews of any kind

Mr. Muise was not engaged in a three-way call or a news media interview, At the hearing, Mr,
Muise’s representative furnished the DHO with definitions of “three-way calling” from three major phone
providers. Each of these definitions references multiple phone lines connected through a central system.
The only call in this case was between Mr. Muise and Mr. Pope on one end of the line and Mr. Clemons on
the other; there was only one phone line connecting the call. Thus, Mr. Muise was not involved in a three-
way call.

The conversation also did not amount to a “news media interview.” While the Department does not
provide a definition of a “news media interview,” such an interview would presumably involve a *“news
media representative.” However, none of the participants in the conversation — Mr. Muise, Mr. Pope, and
Mr. Clemons — qualify as “news media representatives™ per the definition provided by the Department in
103 CMR 131.06, which states, “News media representatives are persons whose principal employment is
gathering and reporting news . . . .” A conversation between two people, neither of whom are news media
representatives, does not constitute a “news media interview,” even if that conversation happened to be
broadcast.

2. The Disciplinary Report should be dismissed due to procedural infirmities in the
handling of the case.

There were several procedural infirmities in the administration and adjudication of
Disciplinary Report #379690 that constitute errors of law and thus warrant the dismissal of the
Disciplinary Report,

A. “Dismissal” of Disciplinary Report #379424 and issuance of Disciplinary Report #379690

Mr. Muise was first issued Disciplinary Report #379424, authored by Officer Starta, on January
8, 2017. This initial Disciplinary Report was dismissed and Disciplinary Report #379690, authored by
Officer Toledo, was issued in its stead. When questioned at the hearing as to why Disciplinary Report

' Definition available at: hitps://en.oxforddictionaries.com/definition/talk_show.



#379424 had been dismissed, none of the three officers could provide an explanation. DO Phelan stated
that he was following orders from IPS Sgt. O"Malley when he dismissed Disciplinary Report #379424,
and Officer Toledo stated that he, too, was following orders from IPS Sgt. O"Malley when he wrote
Disciplinary Report #379690. Per 103 CMR 430.10(1)(a), the authority to dismiss a Disciplinary Report
without a hearing belongs to the Disciplinary Officer. Thus, it was not within the purview of IPS Sgt.
O’Malley to order the dismissal of Disciplinary Report #379424, as that authority sits with DO Phelan.
Moreover, 103 CMR 430.09(5) allows the report to be viewed for accuracy at all levels of review,
and accordingly revised (not dismissed) if corrections are deemed necessary. Instead of being revised or
corrected, the original report in this case was dismissed, one of the three options allowed for under the
mandatory regulations (i.e., dismissal, no action, proceeding with formal disciplinary action) per 103
CMR 430.10(1). These regulations do not allow a report to be dismissed, and then a new report to be
issued based on the same alleged actions by the same accused prisoner. Therefore, it was improper
procedure to dismiss a report and issue a second disciplinary report for the same alleged incident. Thus,
all charges should be dismissed for procedural error and non-compliance with the mandated regulations.

B. Failure to adeguately inform Mr. Muise of the charges against him

The primary charge on Disciplinary Report #379690 is offense 4-04 (“Use of mail or telephone in
violation of established rules or regulations™). However, the Disciplinary Report does not indicate which
“established rules or regulations™ Mr. Muise allegedly violated. This constitutes a failure to put Mr.
Muise on adequate notice of the charges being levied against him; he cannot adequately defend himself
against allegations if it is unclear what those allegations specifically are. In Wolff v. McDonnell, the
United States Supreme Court held that “written notice of the charges must be given to the disciplinary-
action defendant in order to inform him of the charges and to enable him to marshal the facts and prepare
a defense.” Wolff v. McDonnell, 418 U.S. 539, 564 (1974). The Court specifically stated, “Part of the
function of notice is to give the charged party a chance to marshal the facts in his defense and to clarify
what the charges are, in fact.” Id. By failing to specify which “established rules or regulations™ Mr.
Muise’s telephone use allegedly violated, the Reporting Officer did not adequately perform the function
of notice so as to “clarify what the charges are, in fact™ and to give Mr. Muise “a chance to marshal the
facts in his defense.” Id.

C. Denial of Mr. Pope as a witness

Mr. Muise’s request for the presence of Mr. Pope as a witness was denied on the basis that the
“expected testimony [is] irrelevant to [the] charges.” As the host of the radio show, Mr. Pope’s testimony
would have provided important clarification as to the nature of the broadcast, and would have confirmed
that the conversation between he and Mr. Muise did not amount to a “talk show™ or “news media
interview” of any kind. The denial of such relevant and important testimony violated Mr. Muise’s right
“to call and question witnesses in the inmate’s defense” per 103 CMR 430.14(4).

D. Failure to provide evidence of an investigation

The discovery request submitted by Mr. Muise and his student representative included a request
for “Any notes and evidence relating to the incident and the subsequent investigation conducted by IPS
Officer Toledo.” This request was denied on the basis that “per IPS no other investigative notes exist. No



investigation.” However, Mr. Muise was placed on Awaiting Action (AA) status and held in the SMU for
fifteen days as a result of the alleged incident. According to 103 CMR 430.21, “An inmate who is under
investigation for a possible disciplinary offense or has been charged with or found guilty of a disciplinary
offense, may be placed on Awaiting Action (AA) status.” Given that Mr. Muise was charged only with
nonviolent category-4 offenses, his placement in segregation for such an extensive period of time
suggests that he was under investigation. Furthermore, the dismissal of Disciplinary Report #379424 and
the subsequent issuing of Disciplinary Report #379690 six days after the incident suggests that some form
of investigation took place.

3. The guilty finding in this case violates Mr. Muise’s First Amendment rights and is an
error of law,

Mr. Muise’s speech in this case is constitutionally protected under the First Circuit’s ruling in

Nolan v. Fitzpatrick, 451 F.2d 545 (1st Cir. 1971), which overturned MCI Walpole's blanket bar on
letters to the press concerning prison conditions. The court held that prisoners “have a right to send letters
to the press concerning prison management, treatment of offenders, or personal grievances except those
which (a) contain or concern contraband or (b) contain or concern any plan of escape or device for
evading prison regulations. Id. at 551. In so holding, the court reasoned that “the condition of our prisons
is an important matter of public policy as to which prisoners are, with their wardens, peculiarly interested
and peculiarly knowledgeable.” Id. at 547. While the circumstances of this case are different in that it
involves a radio broadcast and not a letter to the media, the reasoning still stands that the interests of
public policy demand that incarcerated persons be able to communicate their grievances to the public.
Questioning of Mr. Muise, Officer Starta, and Officer Toledo at the hearing confirmed that Mr. Muise and
Mr. Pope made no mention of contraband, escape, or evasion of prison regulations during their
conversation. Thus, as neither of the exceptions to the holding are met, the Circuit Court’s ruling in Nolan
should apply, and Mr. Muise’s speech regarding the conditions of his confinement must be protected.

This violation of Mr. Muise’s right to free speech is particularly egregious given the evidence of
selective enforcement of DOC regulations by prison officials for the purposes of silencing Mr. Muise
based on the expected content of his speech. Facebook posts submitted into evidence at the hearing show
that Mr. Pope had been participating in the radio broadcast since at least July, 2015, and Mr. Muise
testified that there were times when as many as four additional prisoners appeared on the show with Mr.
Pope, passing a single phone amongst themselves. However, Mr. Muise stated that, to his knowledge, the
instant case is the first and only time anyone has been punished for their participation in the broadeast.

Additional evidence indicates that the enforcement in this case of previously-ignored DOC
regulations — which we still contend were not actually viclated by Mr. Muise — was tied directly to the
expected content of Mr. Muise’s speech. An email exchange provided by DO Phelan shows the DOC
learned of Mr. Muise’s upcoming appearance on the broadcast because of a flyer posted on his blog. The
email states, in part, “In the flyer it also states that you can hear about [how] the lack of staff
accountability in the DOC negatively impacts the push for common sense criminal justice reforms.” This
reveals that the DOC was clearly concerned about the potentially negative content of what Mr. Muise
would say on the show; enforcement in this case was spurred by a desire to protect the DOC’s reputation,
rather than by genuine safety or security concerns. However, it is exactly the type of speech addressing
“prison management, treatment of offenders, or personal grievances™ which the court in Nolan held to be
protected as “an important matter of public policy.” Id. at 551, 547. Thus, the application of 103 CMR




131.10(1) via Offense 4-04 in this case violates Mr, Muise’s First Amendment rights and is an error of

law.

Conclusion

Based on the foregoing procedural infirmities and substantive errors of law, the guilty finding in
this case should be vacated and the subject Disciplinary Report should be dismissed.
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