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A dog gave birth to puppies near
the road and was cited for littering.

A rubber band pistol was confis-
cated from algebra class because it
was a weapon of math disruption.

No matter how much you push the
envelope, it'll still be stationery.

A grenade thrown into a kitchen
in France would result in Linoleum
Blownapart.

Laughing Matters

The gravy ladle

from a reader

ohn invited his mother over for

dinner. During the meal Mom
couldn't help noticing how attractive
the housekeeper was.

She wondered if there was more
going on that met the eye. John told
her, “1 know what you must be think-
ing, Mom. But I assure you, my re-
lationship with my housekeeper is
purely professional”

A week later the housekeeper told
lohn, "Ever since your mother came
ter dinner, I've been unable to find the
beautiful silver gravy ladle. You don't

suppose she took it, do you?”

50 John sent his mother a letter
that read, “Dear Mother, I'm not say-
ing you did take a gravy ladle, and I'm
not saying you didn't, but the fact re-
mains that one has been missing ever
since you were here for dinner.”

Several days later, John received
a letter from his mother that said,
“Dear Son, I'm not saying you sleep
with your housekeeper, nor am [ say-
ing you dont. But the fact remains
that if she were sleeping in her own
bed, she would have found the gravy
ladle by now. Love, Mom”

e |

Quotes

You can’t go back and change the
beginning but you can start where
you are and change the ending.

— Anonymous

All you need in this life is igno-
rance and confidence; then success is

sure,
— Mark Twain

One of the advantages of being dis-
orderly is that one is constantly mak-
ing exciting discoveries.

— A.A. Milne

Men occasionally stumble over the
truth, but most of them pick them-
selves up and hurry off as if nothing
ever happened.

- 5ir Winston Churchill

My grandfather once told me that
there were two kinds of people: those
who do the work and those who take
the credit. He told me to try to be in
the first group; there was much less

competition.
— Indira Gandhi
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$338K

Cost per year to
house an inmate
in Mew York
City's jails

161% |

Increase in the
annual cost to jail
a person in New
York City over
the past decade

42%

Increase in use-
of-force incidents
and allegations in
Mew York City's
jails this fiscal

year
1.44M
Tatal state and
federal prison
population in

the United States
in 2017

162K

Mumber of
prisoners in the
US serving life

sentences in
2016; in 1984
that number |
was 34,000

bx

Estimated incar-
ceration rate in
the US for black
men born in 2001
compared with
white men born
the same year

0

Mumber of
countries that in- |
carcerate people
at a higher rate
than the US does
—Shirlay
Nwangwa |
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“These test results reveal that you're not 100% cowboy.”

The great football seat

from a reader
A'I'Exuns fan had a really bad seat
at NRG stadium. Through his
binoculars, he spotted an empty seat
in the lower section near the 50 yard
line,
Thinking to himself “what a waste”
he made his way down to the empty

T used to call , then I got into emailing, then

I just ignore everyone, ”

seat.

When he arrived, he asked the man
sitting next to it, “Is this seat taken?"
The man replied, “This was my wife’s
seat. She passed away. She was a big
Texans fan."

The other man said, “I'm so SOrry
to hear of your loss. May [ ask why
you didn't give the ticket to a friend
or relative?”

The man replied, “They're all at the
funeral

Laughing
Matters

Policeman: Where were you be-

tween four and six?

Asking the judge

A guy wants a divorce.

He says to the judge, “1 just can't
take it anymore. Every night she's
out until way after midnight, going
trom bar to bar” L

The judge asks, “What's she doing?”

The guy answers, “Looking for me.”

Suspect: In kindergarten. Why do
you ask?

Look out for your tongue. Itsina
wet place and may slip.

Age is only a matter ol mind. If
vou don't mind, it doesn't matter,
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£t Dear whoever

Life is short. S |
" . ' Is readin §
SITJ.IIE Wh]_]_e m g You must tell
; thlS l thE yourself, “No matter
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I'm going to 4

have teeth. :
d I'eason to

" smile today..

3- Ask how long Q&
it will take for the
bird to grow.

4l
2 et
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4- wait for the reaction.

Every tirme you find
some Rumaur in o
d]‘u{"i":uH' Ei‘l'uu'}iﬂn_

Wou win,

LOOK FOR
SOMETHING
POSITIVE IN EACH
DAY, EVEN IF

Rl Pl ot V6 e il

SOME DAYS YOU
HAVETO LOOK A
LITTLE HARDER.

RICOVERYEXFERTS COM

IF WE SHOULDN'T
EAT AT NIGHT,

WHY IS THERE
A LIGHT IN
THE FRIDGE?




Always end the day
with a positive thought.
No amount of regret o No matter how hard
can change the past. things were, tomorrow’s
a fresh opportunity to

ND amount of worrying - make it better.
can change the future.

But any amount of gratitude
can change the present.
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Recognize when a phase,

. B VOTIUE ©7 Tty . *
90 FAR YOU'VE SURVIVED a job, a life stage, ora

1007 OF YOUR WORST DAYS. iiies relationship is over and let it go.

You're pOING GREAT. 1

Allow yourself to gracefully
eXit situations you have outgrown.
Moving on doesn’t have to be 2
catastrophic or dramatic event. You
can simply choose to move forward
with peace and clarity.

Train your

mindto

s
including.. g ood in

: BVery

Situation.

Finish chis sentence:

I know I’'m strong enough
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No amount of regret
can change the past.
No amount of worrying

can change the future.

But any amount of gratitude

can change the present.

| know I'm SErong ¢
to handle whatever comes at me.,
because 've survived a lor,

including..

Always end the day
with a positive thought.
No matter how hard
things were, tomorrow’s
a fresh opportunity to
make it better.

Recognize when a phase,
a job, a life stage, or a
rrlutiumhip 15 over and let it go.

Allow yourself to gracefully
exit situacions you have outgrown.
Moving on doesn’t have to be a
catastrophic or dramatic event. You
can simply choose to move forward

with peace and clarity.

Train your
mind to
see the
good in
every

situation.
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WESTLAW

Commonwealth v. Cosbhy
Suprama Court af Pannsylvanma June 23,2020 316 A3 1045 (Tabde] (Apovor, 7 oagal

236 A3d 1045 (Table)
Supreme Courl of Pennsvlvania.

COMMONWEALTH of Pennsylvania, Respondent
V.
William Henry COSBY Jr., Petitioner

No.og MAL 2020
June 23, 2020

Petition for Allowance of Appeal from the Order of the Superiar Court

QRDER

PER CURIAM

AND NOW, this 23" day of June, 2020, the Petition for Allowance of Appeal is
GRANTED, LIMITED TO the issues set forth below. Allocatur is DENIED as 1o all
remaining issues. The issues, as staled by petitioner, are:

(1) Where allegations of uncharged misconduct involving sexval contact with five women
(and a de facto sixth) and the use of Quaaludes were admitled at trial through the
women's live lestimony and Petitioner's civil deposition lestimony despite: (a) being
unduly remote in time in thal the allegations weare more than fifteen years old and, in
some instances, daled back lo the 1970s; (b) lacking any strking similarities or close
*1046 factual nexus to the conduct far which Petitioner was on trial; (c) being unduly
prejudicial, (d) being nol actually probative of the crimes for which Petitioner was on
trial; and (&) constituting nothing but improper propensity evidence, did the Panel err in
affirming the admission of this evidence?

(2) Where: (a) the Monlgomery County District Attormey ("MCDA”) agreed that Petitioner
would nol be prosecuted in order to force Petitioner's testimony at a deposition in
Complainant’s civil action; (b) the MCDA's Office issued a formal public statement
reflecting that agreement; and (c) Petitioner reagsonably relied upon those oral and
written statements by providing deposition testimony in the civil action, thus forfeiting
his constitutional right against seli-incrimination, did the Panel err in affirming the trial
courl's decision 1o allow nat only the proseculion of Petitioner but the admission of
Petitioner's civil deposition testimony?

All Citations
236 A.3d 1045 (Table)

End of & 2021 Thomson Reuters. No claim 1o onginal LS. Government Works,
Document
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7021 Commonwealth v. Coshy | WestlawMext

WESTLAW

Commonwealth v. Cosby
Supreme Courl of Pennsylvanta.  June 30, 3027 292 A3d 1092 (Apgros, G0 pages)

Distinguished by Lnited Siates ¢« Magwell, SDMY. August 13 2047

252 Acad 0oz
Supreme Court of Pennsylvania.

COMMONWEALTH of Pennsylvania, Appellee
V.
William Henry COSBY Jr., Appellant

No. 39 MAP 2020
Argued: December 1, 2020
Decided: June 30, 2021

Synopsis

Background: Defendant was convicted in the Court of Comman Pleas, Montgomeny
County, Criminal Division, No. CP-46-CR-3932-2016, Steven T. O'Meill, J., of three counts
of aggravated indacent assaull, and sentenced to three o ten years in prison. Following
denial of his post-sentence motions seeking a new trial and madification of his senlence,
defendant appealed. The Superior Courl, No. 3314 EDA 2048, 224 A 3d 372, affirmed, and
defendant petitioned for allowance of appeal, which was granted in pari.

Holdings: The Supreme Courl, Mo, 39 MAP 2020, Wechl, J., held that;

1 when a prosecutor makes an unconditional promise of nonprosecution, and when the
defendant relies upon that guarantee to the detriment of his constitutional nght not to
testify, the principle of fundamental fairness that undergirds due process of [aw demands
that the promise be enforced;

2 former district altomey’s decision not to prosecule defendant for his alleged sexual
assaull of accuser was conveyed as an unconditional decision nol 10 prosacute;

3 defandant relied on district altorney's unconditional decision not to prosecute him, in
providing deposition testimony in civil action;

4 defendant's reliance on district atlormey’s decision not to prosecute him was reasonabile,
and it was reasonable for district attorney to expect defendant to so rely, and thus,
defendant's subsequent prosecution violated his due process nghls; and

5 specific performance of district attorney's non-prosecution decision, barring defendant's
subsequent prosecution, was only remedy that satisfied due process,

Vacated.

Dougherty. J., filed a concurmng and dissenting opinion, in which Baer, Chief Justice.
joined.

Saylor, J.. filed a dissenting opinion.
Appellate ReviewPre-Trial Hearing Maotion

West Headnotes (54)
Change View

1 Crnminal Law “o— GScope ol Inquiry
Reviewing courts are not fact-finding bodies.

2 Criminal Law = Questions of Facl and Findings
Appeliate courts are limited to determining whether there is evidence in the
record 1o justify the Irial court's findings; if so. the Supreme Courl is bound by
them.

3 Criminal Law "+~ Review De Novo
While the Supreme Court accords deference to a tnal court with regard fo factual
findings, its review of legal conclusions is de nove,

hilps:/nextcorrectional. westlaw.com/Documentlc21439b0d9dc 11 ebbbb7e10e40fa0dai View Full Text. htmi7navigationPath=Search% 2Fv1%:2Fresults...  1/50
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Criminal Law %= Scope of Inguiry

Criminal Law o=~ [Inferences or hypotheses from evidence

With respecl to inferences and deductions from facls and conclusions of law,
appellate courts hava the power to draw their own inferences and make their
own deductions and conclusions.

Criminal Law &= Evidence

Record supported trial court’s finding that interaction between former district
altorney and defendant with respect to defendant's deposition testimony In prior
civil action was not a formal attempl to bestow statutory transactional immunity
upon defendant, for purpeses of his subsequent prosecution for aggravated
indecent assault; district attorney testified that he inlended 1o provide defendant
with transactional immunity, and that such conferral was predicated upon the
state's common-law autharily as a soveraign rather than any statutery provisions
and protocaols, and there was no evidence, nor any real canlention, that the
parlies even conlemplated a statulory grant of immunity. 42 Pa. Cons. Siat, Ann,
§ 5947.

Criminal Law %~ Ewdence

Record supported trial court's finding that former district attomey's testimony
regarding the legal relationship betwean himself and defendant, with respect to
defendant's testimony in & prior civil case, was inconsistent and equivocal, for
purposes of defendant’s subsequent prosecution for aggravated indecent
assault; at times, district attorney was emphatic that he intended his decision not
to prosecute defendant 1o bind the Commaonwealth permanently, but he also
lestified that he sought lo confer some form of ransactional immunity, and in an
e-mail to another district attormey, he suggested thal his intent was (o assure
defendant that nothing he said in a civil deposition could or would be used
against him in a criminal prosecution, and that a prosecution was not precluded.

Constitutional Law ‘o~ Charging Decizions; Proseculonal Discrelion
When a prosecutor makes an unconditional promise of nonprosecution, and
when the defendant relies upon that guaraniee to the detnment of his Fifth
Amendment right not to testify, the principle of fundamental faimess that
undargirds due process of law demands that the promise be enforced. LS.
Const. Amends. 5, 14,

District and Proseculing Attorneys ,;.:- Fowers and Proceedings in
General

Proseculors inhabil three distingt and equally critical rofes: they are officers of
the coun, advacates for victims, and administrators of justice.

District and Proseculing Altorneys ..."' Duities
As the Commonwealth's representatives, prosecutors are duty-bound to pursue
equal and impartial justice, and to serve the public interest,

Criminal Law 07— [uly to allow fair frial in general
Proseculors” obligation is not mengly to convict, but rather to seek justice within
the bounds of the law,

Criminal Law =~  Represeniations, promises, or cogrcion; plea bargaining
Criminal Law <= Authonty and discretion of courl or presecution

District and Prosecuting Aftorneys 5= Charging discralion

Ag an adminisirator of justice, the prosecuter has the power to decide whether to
infiate formal criminal procaedings, to salect thaose criminal charges which will
be filed against the accused, lo negoliate plea bargains, lo withdraw charges
where appropriate, and, ultimately, 1o prosecute or dismiss charges at tnal, 16
Pa. StaL Ann. § 1402{a); Pa. B. Cnm. P. 507, 585.
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Criminal Law =~ Representalions, promises, or coercion, plea bargaining
When a plea rests in any significant degree on a promise or agreement by the
prosecutor, so thal it can be said to be part of the inducement or consideralion,
such promise musl be fulfilled.

Constitutional Law %= Conduct of Police and Frosecutors in General
Interactions between a prosecutor and a criminal defendant, including
circumstances where the latter seeks enforcemaent of some promise or
assurance made by the former, are not immune from the dictates of due process
and fundamental faimess; the contours and attendant abligations of such
ineractions also can involve basic precepts of contract law, which mfarm the
due process inguiry. L5, Consl, Amend, 14,

Estoppel ‘™= Future events; promissory estoppel

In order to succeed on a claim of promissory estoppel, the aggrieved party must
prove that: (1) the promisor acted in a manner that he or she shoukd have
reasonably expected to induce the other parly into taking, or not taking, certain
action; (2) the aggrieved party actually took such action; and (3) an injustice
would result if the action was not enforced,

Criminal Law Agreements Granting Immunily

Criminal Law %= Representalions, promises, or coarcion; plea bargaining
Applicability of contract law principles to criminal negoliations is not limited to
plea bargaining process.

Criminal Law & Reprezenialions, promises, or coercion; plea bargaming
Under some circumstances, assurances given by proseculors during plea
negotiations, even unconsummated ones, may be enforceable on equitable
grounds rather than on conlract law principles.

Constitutional Law ‘2=~ Waiver in genaral

Criminal Law %7 Representations, promises, of coercion; plea bargaining
Courts must hold prosecutors to their word, enforce promises, ensure that
defendants’ decisions are made with full understanding of circumstances, and
prevent fraudulent inducements of waivers of one or more constitutional rights.

Constitutional Law %~ Coanduct of Police and Proseculors in General
Criminal Law ‘™ Representations, promises. or coercion: plea bargakning
Proseculors can be bound by their assurances or decisions under principles of
contract law or by application of lundamental faimess considerations that inform
and undergird due process of law, U.S, Conal. Amend. 14,

District and Prosecuting Attorneys o= Agreements with suspects,
convicls, prisoners; effecl of such agreements

Based upon their unigue role in criminal justice syslem, prosecutars generally
are bound by their assurances, parlicutarly when defendants rely 1o their
detriment upon those guaraniees,

Criminal Law '~ Rapresentalions, Promises, or CoRRCion; plea bargaining
District and Prosecuting Attorneys = Charging discretion

Promises made dunng plea negobalions or as part of fully consummaied plea
agreements differ in kind from the unilateral discretion exercised when a
progeculor declines lo pursue criminal charges against a defendant; such an
exercise of discretion s not per se enforceable in the same way that a3
bargained-for exchange is under contract law,

Criminal Law “~— Represeniations, promises, or cocrcion, plea bargaining
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Criminal Law 2= Authority and discretion of caurt or prasecution

District and Prosecuting Attorneys == Charging discretion

Unless patently abused, prosecutor’s vast discretion to wield power to decide
whether to initiate formal criminal proceedings, to select those criminal charges
which will be filed against accused, to negotiate plea bargains, to withdraw
charges where appropriate, and, ultimataly, to prosecute or dismiss charges al
trial is exercised generally beyond reach of judicial interference,

District and Prosecuting Attorneys ‘e~ Charging discration

While the prosecutor's discretion in charging decisions is undoubtedly vast, it is
nol exempt from basic principles of fundamental faimess, nor can it be wialded
in & manner thal violates a defendant’s righis.

Constitutional Law &= Conduct of Police and Proseculors in General
When defendant relies to his or her detriment upon acts of prosecutor, his or her
due procass rights are implicated, 1.5, Const, Amend. 14,

Constitutional Law ©*= Protections Provided and Deprivations Prohibited in
General

The United States and state constitutions mandate that all interactions between
the government and the indvidual are conducted in accordance with the
protections of due process. LS. Const. Amend. 14; Pa. Consl.art, 1, § 9,

Constitutional Law '@ Criminal Law
Due process is a universal concept, permeating all aspects of the criminal
justice system. U.5. Consl. Amend. 14; Pa. Consl. arl. 1, § 5.

Constitutional Law ‘e~ Conduct of Police and Prosecutors in General
Constitutional Law '“= Charging Decisions; Prosecutorial Discretion
Like other state actors, prosecutors must acl within the boundaries set by
foundational charters; thus., there is no cause or reason, let alone any
compelling one, to waiva the prosecution’s duty to comply with due process
simply because the act at issue is an exercise of discrefion, for exampie,
whether or nol 1o charge a padicular suspect with a crime, LS, Consl. Amend,
14; Pa. Const. art. 1, § 8.

Criminal Law ' Preliminary proceedings

District and Prosecuting Attomeys “w— Charging discretion

Charging decisions inhere within the vast discrelion afforded o prosecutors and
are generally subject Lo review only for arbitrary abuses.

District and Prosecuting Atterneys ‘v Charging discretion
A prosecutor can choose (o prosecute, or net.

Criminal Law ‘o= Election between offenzes

District and Prosecuting Attorneys »=— Charging discrelion

& prosecutor can select the charges to pursue, and emit from a complaint or bill
of information those charges that he or she does not believe are warranted or
viable on the facts of the case,

Constitutional Law %= Charging Decisions: Prosecutorial Discretion
District and Prosecuting Attorneys “w— Charging discrebon

A prosecutor can condition his or her decision not to prosecute a defendant,
generally. no due process wiglation anses from these species of discretionary
decision-making, and a defendant is without recourse to seek the enfarcemant
of any assurances under such circumstances. U.S. Const. Amend. 14; Pa.
Const, art. 1, 5 8.
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Constitutional Law =~ Charging Decisions; Proseculorial Discrelion
When a non-prosecution decision is conveyed as an uncondifional decisipn or
absaolute and final, and when a defendant, having no indication to the contrary,
detrimentally relies upon thal decision, due process may warrant preclusion of
the prosecution. U.5. Const. Amend. 14; Pa, Const. art. 1, § 9.

Constitutional Law "o~ Misuse or abuse

CriminalLaw %= Official Action, Inaction, Representation, Misconduct, or
Bad Faith

Former district altorey's decision not o prosecute defendant for his alleged
sexval assault of accuser was conveyed as an unconditional degision not to
prosecute, for purpases of determining whether defendant’'s subsequent
prosecution violated his due process rights; district attorney announced that he
was declining 1o prosecute defendant in a signed press release, the decision
was not conditioned in any way, shape, or form, and statemant in release thal
district attorney would “recensider this decision should the need arise”
immediately followed a slatement that he did not intend to expound publicly on
the details of his decision not to prosecute, making clear that “this decision”
referred lo the decision nol to comment publicly, rather than to the decision not
to prosecute. U.S. Const. Amend. 14.

District and Prosecuting Attorneys 5= Discrelion in general
Determination as 1o whether exercises of prosecutonal discretion are binding,
enforceable, or reviewable ment, and indeed require, individualized evaluation,

Criminal Law "% Compelling Sefl-Incrimination

The Fifth Amandment right to refuse o incriminabe onesell is essential mainsiay
of the United States' constituticnal system of criminal justice. U.S. Const
Amend. 5.

Criminal Law v~ Compelling Sef-Incrimination

The Fifth Amendment privilege against self-incimination conslitutes essential
restraint upon power of govermment, and stands as indispensable rampart
batween that government and governed. U5, Censt. Amend. 5.

Criminal Law %~ Compelling Self-Incrimination

Fifth Amendment's self-incrimination clause is not only protection against
conviclion and prosecution but safeguard of consclence and human dignity and
freedom of expression as well. U.S. Const, Amend, §,

Criminal Law "~ Compelling Self-Incrimination

Application of the Fifth Amendmenl privilege against self-incrimination is not
imited to criminal matters; its availability does not turn upon type of proceeding
in which its protection is invoked, but upon nature of statement or admission and
exposure which it invites. U5, Const. Amend. 5.

Criminal Law ‘w— Compelling Sell-Incrimination

The Fifth Amendmeni privilege against self-incimination may be claimed in &
civil or administrative proceeding, il the statement is or may be inculpatory. U5,
Const. Amend. 5.

Censtitutional Law = Misuse or abuse

Criminal Law = Difficial Action, Inaclion, Represeniation, Misconduct, or
Bad Faith

Defendant relied on districl altomey’s unconditional decision not to prosecute
him, in providing deposition testimony in civil action in which he was alleged to
have sexually assaulled accuser, lor purposes of defermining whether his
subsequent prosecution wviolated his due process rights. defendant was forced 1o
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sil for four depositions, when he attempled lo decline lo answer questions aboul
accuser, her attorneys oblained a ruling from the civil trial judge forcing
defendant to answer, and not only did district attemey's unconditional decision
nol to prosecute defendant sirip him of his Fifth Amendment right against self-
incriminabion, bul, because he was forced to testify, he provided accuser's civil
attorneys with evidence of his past use of drugs to facilitate his sexual activities.
U.S. Const, Amends. §, 14,

Criminal Law %= Compeliing Seli-Incrimination

The Fifth Amendment right against compulsory self-incrimination accompanies a
person wherever he goes, no matter the legal proceeding in which he
participates. untess and until the potential exposure to criminal punishment no
longer exists, U5, Const. Amend, 5.

Criminal Law % Compelling Sell-Incrimination

Assuming thal a person validly possesses the right o refrain from giving
evidence against himsell, he may invoke that right at any time. U5, ConslL
Amend. 5.

Conslitutional Law %= Misuse or abuse

Criminal Law %= Oiflicial Aclion, Inaction, Representation, Misconduct, or
Bad Faith

Defendant’s rellance on former districl altorney's unconditional decision not to
prasecula him was reasonable, and it was reasonable far district altomey to
expect defendant to so rely, and thus, defendant's subsequent prosecution for
aggravated indecent assault violated his due process rights; district attorney’s
aclions in deciding not to prosecute and annowncing that decision publicly in a
signed press release were specifically designed to deprive defendant of his Fifth
Amendment privilege against self-incrimination in civil suit against defendant for
sexval aszaull, and in accordance with the advice of his attorneys, defendant
relied upon disinict atterney's public announcement that he would not be
prosecuted and provided deposition testimony in civil suit. U.5. Const. Amends.
&, 14,

Criminal Law ‘%7 Scope of Inguiry

Criminal Law &~ CQuestions of Fact and Findings

The Supreme Court's deference to a tial court decision is limited to the factual
findings only; the Supremea Courl may draw its own inferences therefrom and
reach its own legal conclusions.

Criminal Law % Adequacy of Representation

The constitutional guaraniee of the effective assistance of counsel is premised,
in parl, upon the complexities that inhere in the caminal juslice syslem; a
criminal defendant confronts a number of imporiant decisions thal may result in
savere consequences to that defendant if, and when, they are made without a
full understanding of the intricacies and nuances of the ever-changing ¢riminal
law. L5, Const. Amend. 6.

Criminal Law ‘&~ Right of Defendant to Counsal

The Sixth Amendment right to counsel embodies a realistic recognition of the
obvious truth that the average defendant does not have the professional legal
skill 1o protect himsell when brought before a tribunal with power lo lake his hfe
or libarty, wherein the prosecution is presented by experianced and learmed
counsel; that which s simple, orderly, and necessary 1o the lawyer o the
untrained layman may appear intricate, complex, and mysterious. U5 Const
Amend, 6.

4 Criminal Law ‘o= Right of Defendan to Counsel
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The contours of the Sixth Amendmant right lo counsel do nof vary based upon
the characteristics of the individual seeking to invoke i, U.S. Const. Amend. .

47 Constitutional Law %~ Fundamental righis
The federal and stale constitutions safeguard fundamental rights equally for all.

48 Criminal Law %= Right of Defendant to Counsel
The Sixth Amendment right to counsel applies with equal force to the
sophisticated and the unsophisticated alike; the most experienced defendant,
the wealthiest suspect, and even the most-seasoned defense attormey are each
entitled to rely upon the advice of their counsel, U.S. Const. Amend. 6.

49 Criminal Law %~ Representalions. promises, or coercion; plea bargaining
Specific Performance %= Nature and purposea in general
As a general rule, specific performance is reserved for remedying an injured
party to a fully consummated agreement, such as an agreed-upan and executed
plea bargain.

g Specific Performance W Inadequacy of remedy al law
“Specific perfformance” is a traditional contract remedy thal is available when
monetary damages are inadequale,

51 Specific Performance % Form of remedy
Specific perfformance is awarded only when equity and fundamental faimess
commard it

g2 Constitutional Law S~ Fundamental righis
The due process principle of fundamental faimess, as embodied in the federal
and state consfitutions, reguires courts to examine whether the challenged
conduct offends some principle of justice so rooled in the traditions and 3 =
conscience of the people as to be ranked as fundamental and that defines the
community’s sense of fair play and decency. LLS. Const, Amend, 14; Pa. Consl,
art. 1,589,

53 Constitutional Law % Misuse or abuse
Criminal Law = Official Action, Inaction, Representation. Misconduch. or
Bad Faith
Specific performance of former district attorney's non-proseculion decision,
barring defendant's subsequent prosecution for aggravated indecent assaull,
was only remedy that satisfied due process; district attorney intended decision o
induce waiver of defendant’s Fifth Amendment righl against self-incrimination in
civil suil brought by accuser, which was why district attomey rendered decision
in a very public manner, and defendant reasonably relied to his detriment upan
that decision when he declined to attempt to avail himself of privilege against
compulsory sel-incrimination and when he provided accuser's civil atformeys
with inculpatory statements, and suppression of evidence in a new criminal trial
could not restore defendant to the position he held before he forfeited his rights.
L&, Const. Amends. 5, 14; Pa: Const, arll, 1. § 5.

=
54 District and Prosecuting Attermeys o= Charging discretion
Decision to charge, or not to charge, defendant can be conditlicned, modified. or
revoked at discretion of prosecutor.

“7098 Appeal from the Order of Supearior Court at No. 3314 EDA 2018 dated December 10,
2019 Affirming the Judgment of Sentence dated September 25, 2018 of the Monigomery
Court of Common Pleas, Criminal Division, at No. CP-46-CR-3932-2016, Steven T. O'Neill,
Judge.
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BAER, C.J., SAYLOR, TODD, DONOHUE, DOUGHERTY, WECHT, MUNDY, JJ.
QEINION
JUSTICE WECHT

“1099 In 2005, Monlgomery County District Altomey Bruce Castor learmed that Andrea
Censtand had reported that William Cosby had sexually assaulted her in 2004 at his
Cheltenham residence. Along with his lop deputy prosecutor and experienced detectives,
District Attorney Caster thoroughly invesligated Constand's claim. In evaluating the
likelinood of a successiul prosecution of Cosby, the district altermey foresaw difficulties with
Constand’s credibility as a wilness based, in part, upon her decision not to file a complaint
promptly. D.A. Castor further determined that a prosecution would be frustrated because
there was no comoborating forensic evidence and because testimony from other potential
claimants against Cosby likely was inadmissible under governing laws of evidence. The
collective weight of these cansiderations led DA, Castor to conclude that, unless Cosby
confessed, there was insufficient credible and admissible evidence upan which any charge
against Mr. Cosby related to the Constand incident could be proven beyond a reasonable

doubt.” !

Seeking “some measure of justice” for Constand, D.A. Castor decided that the
Commuanwealth would decline 1o prosecule Cosby for the incident invelving Constand,
thereby allowing Cosby to be forced to teslify in a subsequent civil action, under penalty of
perjury, without the benefil of his Fifth Amendment privilege against *7100 self-
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incrimination. ¢ Unable to invoke any right not to testify in the civil proceedings, Cosby
relied upon the district attormey’s declination and proceeded to provide four sworm
depositions, Dunng those depositions, Cosby made several ingnminating slatements,

DA, Castor's successors did not feel bound by his decision, and decided (o prosacute
Cosby notwithstanding that prior undertaking. The fruits of Cosby's reliance upon DA,
Caslar's decision—Cosby's sworn inculpatary teslimony—were then used by DA, Caslor's
successars against Cosby at Cosby's criminal tnal. We granted allowance of appeal 1o
determine whether DA, Castor's decision not 1o prosecute Cosby in exchange for his

testimony must be enforced against the Commonwealth.

I. Factual and Procedural History
In the fall of 2002, Constand, a Canadian-born former professional basketball player, was
employed as the Director of Basketball Operations at Temple Universily, It was in this
capacily that Constand first met Cosby, who had close ties (o, and was heavily involved
with, the university. That fall, she, atong with a few other Temple administrators, showed
Coshy around the university's then-recently renovated basketball facilities. Over the course
of several lelephone conversalions conceming the renovations, Cosby and Constand
developed a personal relationship.

Soon after this relationship began, Cosby invited Constand fo his Cheltenham residence.
When Constand arrived, Cosby greeted her, escorled her to a room, and left her alone to
eal dinner and drink wine. Cosby later returned, sat next to Constand on & couch, and
placed his hand on her thigh. Constand was not bothered by Cosby's advance. even
though it was the firs! time that any physical contacl had occurred between the two. Shorly
thereafier, Constand left the residence.

Az the personal nature of the relationship progressed, Cosby eventually mel Constand’s
mother and sister, both of whom attended one of Cosby's comedy performances. Soon
thereafter, Cosby invited Constand to return to his homie for dinner. Constand arrived at the
residence and again ate alone, in the same room in which she had eaten during her first
visit. When Constand finished eating, Cosby approached and sat mext 1o her on the couch,
At first, the two discussed Constand's desire 1o work as a sports broadcaster, but Cosby
soon attempted physical contact. Cosby reached over to Constand and altempted to
unbutton her pants, When she leaned forward to prevent him fram daing so, Cosby
immediately ceased his eflorts. Constand believed lhat her actions had communicaled 1o
Cosby clearly that she did not want 16 eéngage in a physical relationship with him, She
expected that no further incidents like this one would oocur.

Toward the end of 2003, Cosby invited Canstand to meet al the Foxwoods Casino in
Connecticut. Constand accepted the invitation and, once at the casino, dined with Cosby
and a casino emplovee, Tom Cantone. Afler dinner, Cantone walked Constand to her hotel
room. Cosby called Constand and asked her to meet him for *7707 dessert in his room.
Constand agreed. When she arrived, she sat on the edge of Cosby's bed as the two
discussed their customary topics: Temple athletics and sporls broadcasting, Cosby then
reclined on the bed next (o Constand. Eventually, he drifled off (o sleep. After remaining in
Cosby's room for a few minutes, Constand left and retumed 1o her own room, Constand
interpreted Cosby's actions as another sexual overture. Molwithstanding these unwelcome
advances, Constand still regarded Cosby as a menlor, remained grateful for his career

advice and assistance, and did not feel physically threatened or intimidated. *

Eventually, Constand decided to leave her job at Temple and retumn to Canada to work as a
masseuse. In January 2004, Constand wenl to Cosby's Chellenham residence to discuss
that decision. As on her previous visils (o Coshy's home, Constand entered through the
kitchen door. On this occasion, however, Constand noticed that Cosby already had placed
a glass of water and a glass of wine on the kitchen {able. While she sat at the table with
Cosby and discussed her fulure, Constand initially chose nol to sample the wine because
she had nol yel eaten and did nol wanlt lo consume alcohol on an emply stomach. Al
Cosby's insistence, however, Constand began to drink.

At one point, Constand rose to use the restroom. When she returned, Cosby was standing
next to the kitchen table with three blue pills in his hand. He reached out and offered the
pills 1o Consland, telling her thal the pills were her “friends,” and that they would “help take
the edge off,” Constand took the plis from Cosby and swallowed them., The two then sat
back down and resumed their discussion of Constand's planned departure from Temple.
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Constand soon began experencing double vision, Her mouth became dry and she slurred
her speech. Although Constand could not immediately identify the source of her sudden
difficulties, she knew that something was wrong. Cosby tried (o reassure her. He told her
that she had to relax. Whan Constand attempted 1o stand up, she needed Cosby's
assislance lo steady hersell, Cosby guided her o a sofa in another room so that she could
lie down. Constand fell weak and was unable (o talk. She started slipping out of
CONSCIOUSNEss.

Momenis later, Constand came o suddenly, finding Cosby silling behind her on the sofa.
She remained unable to move or speak. Wilh Constand physically incapable of slopping
Caosby or of telling him to stop, Cosby began fondling her breasts and panetrating her
vagina wilh his fingers. Cosby then ook Constand’s hand and used it to masturbate
himself. Al some point, Constand lost consciousness.

When Constand eventually awakened on Cosby's couch in the early morning hours, she
discoverad that her panis were unzipped and thal her bra was raised and out of place.
Constand got up, adjusted her clothing, and prepared to leave the residence. She found
Cosby slanding in a doorway, wearing a rebe and slippers. Cosby lold Constand that there
was a muffin and a cup of tea on a lable for haer, She ook a sip of the lea, broke off a piece
of the muffin, and lefi.

After the January 2004 incident, Constand and Cosby continued o talk over the telephone
aboul issues involving Temple University athletics, In March of that year, Cosby invited
Consland to dinner at a Philadelphia restaurant. She acceplted the invitation in hopes of
confronting Cosby *1702 about the January episode, but the two did not discuss that matter
during dinner, Afterward, Cosby invited Constand to his residence. She agread, Once
there, Consland attempled 1o broach the subject by asking Cosby to identify the pills that
he had provided to her. She then tried to ask him why he ook advantage of her when she
was under the influence of those pills, Cosby was evasive and would not respond direcily.
Realizing that Cosby was nol going lo answer her guestions, Constand got up and left. She
did not report to the authorities what Cosby had done to her.

A few months later, Constand moved back to her native Canada. She spoke with Cosby
aver the lelephone, mosily aboul an upcoming Toronto performance that he had
scheduled. Cosby invited Constand and her family o the show, which especially excited
Constand's mother, who had aflended two of Coshy's olther performances and who brought
a gift for Cosby to the show.

Constand kept the January 2004 incident to herself fer nearly a year, unlil one night in
January 2005, when she bolted awake crying and decided o call her mother for advice,
Initially, Constand's mother could not talk because she was en roule lo work, bul she
returned Constand's call immediately upon amval. During the call, Constand told her
mather that Cosby had sexually assaulted her approximalely one year earlier. Tcngelhr:r, the
two decided that the besl course of aclion was 1o contact the Durham Regional Police
Department in Ontario, Canada, and o altempt to retain legal counsel in the United Stales,

That night, Constand filed a police report with the Durham Regional Police Department.
Shortly thereafler, Constand called Cosby, but he did not answer his phone. When Cosby
retfurned the call the next day, both Constand and her mother were on the line. Constand
brought up the January 2004 incident and asked Cosby to identify the three blue pills that
he had given to her that nighl. Costy apologized vaguely. As to the pills, Cosby feigned
ignorance, promising Constand that he would check the label on the prescription boltle
from which they came and relay that information to her.

Frustrated, Constand [efl the call, but her mother remained on the line and continued Lo
speak with Cosby, Cosby assured Constand's mother that he did nol have sexual
intercourse with Constand while she was incapacitated. Neither Constand nor her mother
informed Cosby that Constand had filed a police report accusing him of sexual assault,

Constand later telephoned Cosby again and, unbeknownst 1o Cosby, recorded the
conversalion with a tape recorder that she had purchased. During this conversalion, Casby
offered to continue assisting Constand if she still desired o work in sports broadcasting. He
also indicaled that he would pay for Constand to continue her education. Cosby asked
Constand to meet him in person 1o discuss these matiers further. and told her thal he
would have someone contacl her to set up the meeting. As with the previous call, Cosby
again refused to identify the pills that he had provided to Censtand on the night of the
alleged assault.
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Within days of filing the police report, Constand received two lelephone messages from
people associated with Cosby. The first message was from one of Cosby's assistants,
calling on Cosby’s behalf to invite Constand and her mother to Cosby’s upcoming
performance in Miami, Florida, Constand called the representative back and recorded the
call. The representative asked for certain datails aboul Constand and har mother sa that he
could book flights and hotel rooms for them, Constand declined the offer and did not
provide the *1103 requested information. Constand then received a message from one of
Cosby's attorneys, who stated that he was calling 10 discuss the creation of a trust that
Cosby wanted to sel up in order lo provide financial assistance for Constand's educaltton.
Constand never relumed the altorney’s call.

In the meantima, the Durham Regional Police Department referred Constand's police
rapod o the Philadelphia Police Department, which, in turn, referred it to the Cheltenham
Police Depariment in Montgomery County, whera Cosby's residence was located. The
case was assigned to Sergeant Richard Schaeffer, who worked in tandem with the
Montgomery County Deteclive Bureau and the Montgomery County District Attorney's
Office to investigate Constand's allegation.

Seargeant Schaefler firsl spoke with Constand by telephone on January 18, 2005,
According fo Sergeant Schaefler, Consland seemed nervous throughout this brief initial
interview. Thereafter, Constand traveled from Canada to Cheltenham to meet with the
investigating team in person. Because this was Constand's first time meeting with law
enforcement personnel, she felt nervous and uncomfortable while discussing with them the
intimate nature of her allegations,

On January 24, 2005, then-Monigomery County District Attorney Bruce Caslor issued a
press release informing the public that Cosby was under invastigation for sexual assault.
Sergeant Schaeffer and other law enforcement officials interviewed Cosby in New York
City, utilizing a writben question and answar format, Cosby was accompanied by his
attorneys, Waller M, Phillips, Esquire, and John P. Schmitl, Esquire, Cosby reporied that
Constand had come 1o his home al least three imes during their secial and romantic
relationship. Cosby claimed that, on the night in question, Constand came to his house
complaining of an inability (o sleep. Cosby stated that he told Constand that, when he
travels, he lakes Benadryl, an antihistamine, which immediately makes him drowsy.
According to Cosby, he then handed Constand one-and-a-half Benadryl pills, but did not
tell her what they were,

Cosby recalled that, once Constand ingested the pills, they kissed and touched each other
an the couch, Cosby admiited that he touched Constand's breasts and vagina, bul he
insisted that she neither resisted nor lold him o stop. Additionally, Cosby told the
investigators that he never removed his clothing and that Constand did not touch any pari
of his body under his clothes. Cosby denied having sexual intercourse with Constand and
disclaimed any intent to do sa that night. In fact, Cosby claimed that the two never had
sexual intercourse on any occasion, Cesby admitted thal he told Constand and her molher
that he would write down the name of the pills and provide them that information, but he
acknowledged that he never aclually did so. Afler the interview—and without being asked
to do so—Cosby provided the police with pills. which laboratory testing confirmed (o be
Benadryl.

In February 2005, then-Districl Altorney Castor reviewed Constand's interviews and
Cosby's written answers in order lo assess the viability of a prosecution of Cosby, The fact
that Consland had failed o promptiy file a complaint against Cosby troubled the district
attornay. In DA, Caslor's view, such a delay diminished the reliability of any recollections
and undarmined the investigators’ efforts 1o coliect forensic evidence. Moreover, DA,
Castor wdentified a number of inconsistences in Constand’s various statements to
investigators. After Cosby provided his written answers, police officers searched his
Cheattenham residence and found na evidence *7104 that, in their view, could be used to
confirm or corroborate Constand’s allegations. Following the search of Cosby's home,
Consland was inlerviewed by police again. D.A. Caslor noled that there were
inconsistences in thal interview, which further impaired Constand's credibility in his eyes.
He also learned that, before she contacted the police in Canada, Constand had contacted
eivil attorneys in Philadelphia. likely for the purpose of pursuing financial compensation in 3
lawsuil against Cosby.

Additionally, according to DA, Castor. Constand’s behavicr in the year since the alleged
assaull complicated any effort to secure a conviclion against Cosby. As evidenced by the
number of lelephone calls thal she recorded. Constand continued 1o talk with Cosby on the
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phone. and she also continued 1o meet with him i: person after the incident. D.A. Castor
found these recurring interaclions belwean a complainant and an alleged parpelrator to be
atypical, D.A, Castor also reasoned that the recordings likely were illegal and included
discussions that could be interpreted as altempls by Constand and her mother o get
Cosby lo pay Constand so that she would not contact the authoriies. The totality of these
circumstances ulimately led DA, Castor to conclude that “there was insufficient cradible
and admissible evidence upon which any charge against [ ] Cosby related to the Constand
incident could be proven beyond a reasonable doubt,” N.T., 27212016, at 60.

Having determined that a criminal trial likely could not be wan, DA, Castor contemplated
an alternative course of action that could place Constand on a path o some form of justice.
He decided that a civil lawsuit for money damages was her best option. To aid Constand in
that pursuit, “as the sovereign,” the district attorney “decided that [his office] would not
prosecute [ | Cosby,” believing that his decision ultimately “would then set off the chain of
events thal [he] thought as @ Minister of Justice would gain some justice for Andrea
Constand.” id. al 63-64. By removing the threat of a criminal prosacution, DA, Castor
reasoned, Cosby would no longer be able in a civil lawsuit to invoke his Fifth Amendment
priviiege against self-incrimination for fear that his statements could later be used against
him by the Commonwealth, Mr. Castor would later testify that this was his intent:

The Fifth Amendment to the United States Constitution states that & person may not be
compelled to give evidence against themsalves. So you can't subpoena somebody and
make them testify that they did something illegal—or evidence that would lead somaone
to conclude they did something lllegal—on the threat of if vou dont answer, you'll be
subject lo sanclions because you're under subpoena.

So the way you remove that from a witness i5—if you want to, and what | did in this case
—is | made the decision as the sovereign that Mr, Cosby would not be prosecuted no
mailer what. As a matter of law, thal then made it so that he could not take the Fifth
Amendment ever as a matier of law.

So | have heard banter in the courtroom and in the press the term “agreement,” but
everybody has used the wrong word, | teld [Cosby's attorney at the time, Walter] Phillips
that | had decided that, because of defecis in the case, thal the case could not be won
and that | was going to make a public statement that we were not going to charge Mr.

Cosby.

| told him that | was making it as the sovereign Commaonwealth of Pennsylvania and, in
my legal opinion, that meant that Mr. Casby would not be allowad 1o take the Fifth
Amendment in the subsequent civil suit that Andrea Constand's “1105 lawyers had told
us they wanted Lo bring.

[Attormey] Phillips agreed with me that that is, in fact, the law of Pennsylvania and of the
United States and agreed that if Cosby was subpoenaed, he would be required to testify.

But those two things were nol connected one 1o the other. Mr. Cosby was nol getting
prosecuted at all ever as far as | was concernad. And my belief was that, as the
Commonwealth and the representative of the sovereign, that | had the power to make
such a statement and that, by doing so, as a matter of law Mr. Cosby would be unable to
assert the Fifth Amendment in a civil depasition.

[Attorney] Phillips, a lawyer of vastly more expanance even than me—and | had 20 years
on the job by that point—agreed with my legal assessment. And he said that he would
communicate that 1o the lawyers who wera representing Mr. Cosby in the pending civil
suit,

Id. at 64-86. Recalling his thought process at the time. the former districl attorney further
emphasized that it was "absolutely” his intent 1o remove “for all time” the: possibility of
prosecution, because “the abilily 1o take the Fifth Amendment is also for all ime removed.”
id, at 67.

Consistent with his discussion with Allarney Phillips, DA, Castor issued another prass
ralease, this time informing the public that he had decided nel to prosecute Cosby. The
press release stated, in full:

Montgomery County District Attorney Bruce L. Casfor. Jr, has announced that a joint
invesligation by his office and the Cheltenham Township Police Department inlo
allegations against actor and comic Bill Casby is concluded. Cosby maintains a
residence in Chellenham Township, Montgomery County.
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A 31 year old female, a former employeea of the Athletic Department of Temple University
complained to deteclives thal Cosby louched her inapproprately during a wisit to his
home in January of 2004, The woman reported the allegation to police in her native
Canada on January 13, 2005, Canadian autharilies, in tum, referred the complaint o
Philadelphia Police. Philadelphia forwarded the complaini to Chellenham Palice. The
District Allerney's Office became involved al the reques! of the Cheltenham Chief of
Police John Moms,

Everyone involved in this matter cooperated with investigators including the complainant
and Mr, Cosby. The level of cooperation has helpad the investigation proceed smoathly
and efliciently. The District Attorney commends all parties for their assistance,

The District Attorney has reviewed the statements of the parties involved, those of all
witnesses who might have first hand knowledge of the alleged incident including family,
friends and co-workers of the complainant, and professional acquainiances and
employees of Mr. Cosby. Detectives searched Mr, Cosby's Cheltenham home for
potential evidence, Investigators further provided District Attorney Castor with phone
records and other Rems that might have evidentiary value. Lastly, the District Attormeay
reviewed stalements from other persons claiming that Mr. Cosby behaved
inapprapriately with them on prior occasions. However, the deteclives could find no
instance in Mr. Cosby's past where anyone complained to law enforcement of conduct,
which would constilute a criminal offense.

After reviewing the above and consulting with County and Cheltenham detectives, the
District Allornay finds insufficiant, credible, and admissible avidence exists upon which
any charge against Mr, Cosby could be sustained beyond a *7106 reasonable doubd. In
making this finding, the District Attornay has analyzed the facts in relation to the
elements of any applicable offenses, including whether Mr. Cosby possessed the
requisite criminal intent. In addition, District Altomey Castor applied the Rules of
Evidence governing whether or nol evidence is admissible. Evidence may be
inadmissible if it is too remote in time Lo be considered legally relevant or if it was illegally
obtained pursuant to Pennsylvania law. After this analysis, the District Attorney
concludes that a conviclion under the circumstances of this case would be unaltainable.
As such, District Attormay Castor declings to authorize the filing of eriminal charges in
connection with this matter.

Because a civil action with a much lower standard for proof is possible, the District
Attormey renders no opinion conceming the credibility of any parly involved so as to not
contribute to the publicity and taint prospective jurors. The District Allormey does not
intend to expound publicly an the details of his decision for fear thal his opinions and
analysis might be given undue weight by jurors in any contemplated civil action. District
Atlorney Castor caulions all parties to this matter that he will reconsider this decision
should the need anse. Much exists in this investigation that could be used (by others) to
portray parsons on both sides of the issue in a less than flaltering light. The Districl
Attorney encourages the parlies o resolve their dispute from this point forward with a
minimum of rheloric,

Press Release, 2M17/2005; M.T., 2/2/2016, Exh. D-4,

D.A, Castor did not communicate to Constand or her counsel his decision 1o permanently
forego prosecuting Cosby. In fact, Constand did not leam of the decision until a reparter
appeared al one of her civil attormnay's offices later that evening, With the resalution of her
allegations removed from the criminal courts, Constand turned to the civil realm. On March
8. 2005, lass than one month after the district attorney's press releazse, Constand filed a
lawsuil against Cosby in the United States District Court for the Eastern Disftrict of

Pennsylvania. ©

During discovery in that lawsuit, Cosby sat for four depasitions. Cosby's aflorney far the
civil proceedings, John Schmitt, had leamed about the non-prosecution decision from
Cosby's cnminal counsel, Walter Phillips. From the perspective of Coshy's attorneys, the
district altomey's decision legally deprived Cosby of any right or ability to invoke the Fifth
Amendment, Accordingly, nol once during the four depositions did Cosby invoke the Fifth
Amendment or éven mention il. Dunng one deposition, Aflorney Schmill advised Cosby not
o answer certain questions pertaining to Constand. but he did not specifically invoke the

Fifth Amendment. © Ner did Cosby claim the protections of the Fifth Amendment when

asked about other alleged victims of his sexual abuse, presumably bacause he believed
that he no longer retained that privilege. In fact, no one invelved with either side of the civil
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suil indicated on the record a belief that Cosby could be proseculed in the future, D A,
Castor's decision was not included in any written stipulations, nor was it reduced to writing.

*1107 At deposition, Cosby testified that he developed a romantic interest in Constand as
socn as he met her, but did not reveal his feelings. He acknowledged that he always
initiated the in-person meetings and visits lo his home. He also stated that he engaged in
consensual sexual aclivity with Censtand on three occaslons, including the January 2004
incident.

Throughout the deposilions, Cosby identified the pills that he provided to Constand in 2004
as Benadryl. Cosby claimed to know the effects of Benadryl well, as he frequently took two
of the pills to help himself fall asleep. Thus, when Constand arrived at his house on the
night in question stressed, tense, and having difficulty sleeping, Cosby decided to give her
three half-pills of Benadryl lo help her relax. According to Cosby, Constand took the pills
without asking whal they were, and he did not volunieer thal information o her.

Cosby explained that, after fifteen or twenty minutes, he suggested that they mave from the
kitchen to the living room. where Constand met him after going to the restroom, Cosby
testified that Constand sat next to him on the couch and they began kissing and touching
each other, According to Cosby, they laid together on the couch while he touched her
breasts and inserted his fingers into her vagina. Afterwards, Cosby teld her to try to get
some sleep, and then he went upstairs to his bedroom. He came back downstairs two
hours later to find Constand awake. He then escorted her to the kilchen where they had a
muffin and tea,

Cosby was questicned about his telephone conversations with Constand's mother. Cosby
admilled that he leld Constand and her mother that he would write down the name of the
pills that he gave her and then send it to them, but that he failed 1o do so. He further
explained that he would notl admit what the pills were over the phoene with Constand and
her mother because he did not want Censtand’s mather 1o think that he was a perverted
old man who had drugged her daughter. He also noted that he had suspected that the
phone calls were being recorded. Although he did not believe that Constand was making
these allegations in an attempt to get money from him, Cosby explained that, after
Constand and her mather confronted him, he offered to pay for her education and asked
his atlorney lo commence discussions regarding selting up a trust for that purpose. Cosby
admitted that it would be in his best interesls if the public believed that Constand had
consented 1o the encounter, and that he believed he would suffer financial consequences if
the public believed that he had drugged and assaulled her.

Motably, during his depositions, Cosby confessed that, in the past, he had provided

Quaaludes ® —not Benadryl—to other women with whom he wanted to have sexual
inlercourse,

Eventually, Constand settled her civil suit with Cosby for $3.38 million. ¥ Initially, the terms
of the setllement and the records of the case, including Cosby's deposilions, were sealed,
However, following a media request, the federal judge who presided “71108 aver the civil
suit unsealed the records in 2015,

By that paint, then-D.A. Castor had moved on from the district attorney's office and was
serving as a Montgomery County Commissioner. He was succeeded as district attorney by
his former first assistant, Risa Vetri Ferman, Esquire. '” Despite her predecessor's
diecision not to prosecute Cosby, upen release of the civil records, District Altorney Ferman
reopened the criminal investigation of Constand's allegations. Then-First Assistant District

Attorney Kevin R. Steele ' was present during the initial stages of the newly-revived
investigation and participated in early discussions with Cosby's new lawyers, Brian J.
KMchMonagle, Esquire, and Pairick J. O°Canner, Esquire,

On September 23, 2015, upon learning that 0.A. Ferman had reopened the case, former
LLA. Castor sent her an email, to which he attached his February 17, 2005 press release,
stating the following:

Dear Risa,

| cerainly know better than to believe whal | read in the newspaper, and | have
witnessed first hand your legal acumen. So you aimost certainly know this already. I'm
wriling 1o you jus! m case you might have forgotten whal we did with Cosby back in
2005, Altached is my opinion from then,
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Dnce we decided that the chances of pravailing in a cniminal case were oo remote {o
make an amrest, | concluded that the best way to achieve justice was to create an
atmosphere where [Constand] would have the best chance of prevailing in a civil suit
against Cosby. With the agreement of [Attorney] Phillips and [Constand's] lawyers, |
wrote the attached as the ONLY commen! | would make while the civil case was
pending. Again, with the agreement of the defense lawyer and [Constand's] lawyers, |
intentionally and specifically bound the Commonwealth that there would be no state
prosecution of Cosby in order 1o remove from him the ability to claim his Fifth
Amendmean! protection against sal-incrimination, thus forcing him to sit for a deposition
under path. [Attorney Phillips] was speaking for Cosby's side at the ime, bul he was in
contact wilh Cosby's civil lawyers who did not deal with me directly that | recall. | only
discovered today that [Attomey Phillips] had died. But those lawyers representing
[Constand] civilly, whose names | did not remember until | saw them in recent media
accounts, were part of this agreement because they wanled lo make Caosby testily. |
believed al the ime that they thought making him testify would solidify their civil case,
but the only way to do thal was for us (the Commonwealth) to promise not to prosecute
him. So in effect, that is what | did. | never made an imporant decision without
discussing it with you during your tenure as First Assistant,

Knowing the above, | can se@ no possibility that Cosby's deposition could be used in a
state criminal case, because | would have to testify as to what happened, and the
depaosition would be subject to suppression. | cannot believe any state judge would allow
that deposition into evidence, nor anything derived therefrom. In fact, that was the
specific intent of all parties invelved including the Commanwealth and the plaintiff's
lawyers. Knowing this, unless you can “77109 make oul @ case withoul that deposition
and without anything the depaosition led you to, | think Cosby would have an action
against the County and maybe even against you personally, That is why | have publically
suggested looking for lies in the deposition as an alternative now that we have leamed of
all these other victims we did not know about at the time we had made the go, no-go
decision on arresting Cosby. | publically suggested that the DA in California might try a
common plan scheme or design case using [Constand's] case as part of the res gestae
in their case. Because | knew Maontgomeary County could not prosecute Cosby for a
saxual offense, if the deposition was needed to do so. Bul | thought the DA in California
might have a shot because | would not have the power 1o bind another stale’s
prosecutor,

Some of this, of course, is my opinion and using Cosby's deposition in the CA case,
might be a siretch, but one thing is fact: the Commonwealth, defense, and civil plaintiffs
lawyers were all in the agreement that the attached decision from me stripped Cosby of
this Fifth Amendment privilege against selfdnerimination, forcing him to be deposed. That
led to Cosby paying [Consland] a lot of money, a large percentage of which wenl 1o her
lawyers on a contingent fee basis. In my opinion, those facts will render Coshy's
deposition inadmissible in any prosecution in Montgomery County for the incident that
occurred in January 2004 in Cheltenham Township.

Bruce
W.T., 2f2/2016, Exh. D-5.

Replying by letter, DA, Ferman azserted that, despite the public press release, this was
the first she had leamed about a binding understanding between the Commonwealth and
Cosby. She requested a copy of any writtén agreement not 1o prosecule Cosby, DA,
Castor replied with the following email;

The attached Prass Release is The wrillen detarmination (hal we would nol prosecule
Cosby. That was what the lawyers for [Constand] wanted and | agreed. The reason |
agreed and the plaintiffs lawyers wanted it in writing is 5o that Cosby could nol take the
Sth Amendment 1o avoid being deposed or lestifying. A sound strategy o employ. That
meani to-all involved, including Cosby's fawyer at the time, Mr. Phillips, that whal Cosby
said in the civil litigation could not be used against him in a criminal prasecution for the
event we had him under investigation far in early 2005. | signed the press release for
precisely this reason, al the request of [Constand’s] counsel, and with the acquiescence
of Cosby's counsel, with full and completa intent 1o bind the Commonwesalih that
anything Cosby said in the civil case could not be used against him, thereby forcing him
o be deposed and perhaps testily in a civil tnal without him hawing the ability to “take the

5% 7| decided to creatle the best possible environment for [Constand] 1o prevail and be
compensated. By signing my name as Distnict Alttorney and 1ssuing the attached, | was
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“gsigning off” on the Commonwealth not being able to use anything Cosby said in the civil
case against himin a criminal prosecution, because | was stating the Commomwealih wiil
not bring a case against Cosby for this incident based upon then-available evidence in
ordar o help [Constand] prevail in her civil action. Evidenily, that sirategy worked.

The altached, which was on lelterhead and signed by me as District Altorney, the
concept approved by [Constand's] lawyers was a “wrllen declaration™ *1770 from the
Atterney for the Commonwealth there would be no prosecution based on anything Cosby
said in the civil action. Naturally, if a prosecution could be made outl withoul using what
Cosby said, or anything derived from what Cosby said, | believed then and confinue to
believe that a prosecution is not preciuded.

id., Exh. D-7.

Despite her predecessor's concems, DA, Ferman and the investigators pressed forward,
reopening the criminal case against Cosby, Members of the prosecutorial team travaled to
Canada and met with Canstand, asking her to coopearate wilh their efforls to prosecule
Cosby, even though she had specifically agreed not fo do so as part of the civil settlement.
Investigators 2lso began to identify, locate, and interview other women that had claimed to
have been assaulled by Cosby.

Mearly a decade after D.A. Castor's public decision not to prosacule Cosby, the

Commonwealth charged Cosby with three counts of aggravated indecent assault 12
stermming from the January 2004 incident with Constand in Casby's Cheltenham rasidence,
On January 11, 2016, Cosby filed a petition for a writ of habeas corpus ' seeking, infer
alia, dismissal of the charges based upon the former DA, Castor's purporied promise—
made in his representative capacily on behalf of the Commaonwealth—that Cosby would
not be prosecuted. The Commonwealth filed a response to the motion, to which Cosby
replied.

From February 2-3, 2018, the iral courd conducted hearings on Cosby's habeas pelition,
which it ultimately denied. Later, in ils Pa.F. A F. 1825(a) opinion, the tnal court explained
that “the only conclusion that was apparent” from the record “was that no agreement or
promise not to prosecute ever existed, only the exercise of prosecutonial discretion.” Tr. Ct.
Op. ("T.C.0.7%, 2142019, at 62, In support of this conclusion, the trial court provided a
lengthy summany of what it found (o be the perlinent facls developed ai the habeas compus
hearing. Because our analysis in this case focusas upon the trial courl's intarpretation of
those testimonies, we reproduce that courl's synopsis here:

On January 24. 2005, then District Attorney Bruce L. Castor, Jr.. issued a signed press
release announcing an investigation into Ms, Constand’s allegations. Mr, Castor testified
that as the District Atlomey in 2005, he oversaw the investigation into Ms. Constand's
allegations, Ms. Ferman supervised the investigation along with County Detective
Richard Peffall and Detective Richard Schaeffer of Cheltenham. Mr. Castor lestified that
"| assigned who | thought were our best people to the case. And | ook an active role as
District Attorney because | thaught | awed il lo Canada to show that, in Amarica, we will
invesligale allegations against celebrities.”

Mr, Castor testified that Ms, Consland went 1o the Canadian police almost exactly one
year after the alleged assaull and that the case was ultimately referred *1711 lo
Monigomery County. The [ack of a prompt complaint was significant to Mr. Castor in
terms of Ms. Constand’s credibility and in terms of law enforcement’s ability 1o coliect
physical evidence. He also placed significance on the fact that Ms. Constand told tha
Canadian authorities thal she contacted a lawyer in Philadelphia prior to speaking with
them. He also reviewed Ms. Constand's statemenis lo police. Mr, Caslor fell that there
were inconsislences in her stalements. Mr. Castor did not recall prass quotes atlributed
to him calling the case “weak™ at a 2005 press conference. Likewise, he did not recall the
specific statement, “[ijn Pennsylvania we charged people for cnminal conduct. We don't
charge people with making a mistake or doing something foolish;” however. he indicaled
that it is a true statement,

As par of the 2005 investigalion, [Cosby] gave a full statement 1o kaw enforcement and
his Pennsylvania and New York homes were searched. [Cosby] was accompan:ed by
counsel and did not invoke the Fifth Amendmeant at any fime during the statement. Afler
[Cosby's] interview, Ms. Constand was interviewed a second lime. Mr, Caslor never
personally met with Ms. Constand. Following thatl interview of Ms, Constand, Mr. Castor
spoke 1o [Cosby's] attorney Walter M. Phillips, Jr. Mr. Phillips toid Mr. Castor thal dunng
the year between the assaull and the report, Ms. Constand had multiple phone contacts
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