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A dog gave birth to puppies near
the road and was cited for littering.

A rubber band pistol was confis-
cated from algebra class because it
was a weapon of math disruption.

No matter how much you push the
envelope, it'll still be stationery.

A grenade thrown into a kitchen
in France would result in Linoleum
Blownapart.

Laughing Matters

The gravy ladle

from a reader

ohn invited his mother over for

dinner. During the meal Mom
couldn't help noticing how attractive
the housekeeper was.

She wondered if there was more
going on that met the eye. John told
her, “1 know what you must be think-
ing, Mom. But I assure you, my re-
lationship with my housekeeper is
purely professional”

A week later the housekeeper told
lohn, "Ever since your mother came
ter dinner, I've been unable to find the
beautiful silver gravy ladle. You don't

suppose she took it, do you?”

50 John sent his mother a letter
that read, “Dear Mother, I'm not say-
ing you did take a gravy ladle, and I'm
not saying you didn't, but the fact re-
mains that one has been missing ever
since you were here for dinner.”

Several days later, John received
a letter from his mother that said,
“Dear Son, I'm not saying you sleep
with your housekeeper, nor am [ say-
ing you dont. But the fact remains
that if she were sleeping in her own
bed, she would have found the gravy
ladle by now. Love, Mom”

e |

Quotes

You can’t go back and change the
beginning but you can start where
you are and change the ending.

— Anonymous

All you need in this life is igno-
rance and confidence; then success is

sure,
— Mark Twain

One of the advantages of being dis-
orderly is that one is constantly mak-
ing exciting discoveries.

— A.A. Milne

Men occasionally stumble over the
truth, but most of them pick them-
selves up and hurry off as if nothing
ever happened.

- 5ir Winston Churchill

My grandfather once told me that
there were two kinds of people: those
who do the work and those who take
the credit. He told me to try to be in
the first group; there was much less

competition.
— Indira Gandhi
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$338K

Cost per year to
house an inmate
in Mew York
City's jails

161% |

Increase in the
annual cost to jail
a person in New
York City over
the past decade

42%

Increase in use-
of-force incidents
and allegations in
Mew York City's
jails this fiscal

year
1.44M
Tatal state and
federal prison
population in

the United States
in 2017

162K

Mumber of
prisoners in the
US serving life

sentences in
2016; in 1984
that number |
was 34,000

bx

Estimated incar-
ceration rate in
the US for black
men born in 2001
compared with
white men born
the same year

0

Mumber of
countries that in- |
carcerate people
at a higher rate
than the US does
—Shirlay
Nwangwa |
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“These test results reveal that you're not 100% cowboy.”

The great football seat

from a reader
A'I'Exuns fan had a really bad seat
at NRG stadium. Through his
binoculars, he spotted an empty seat
in the lower section near the 50 yard
line,
Thinking to himself “what a waste”
he made his way down to the empty

T used to call , then I got into emailing, then

I just ignore everyone, ”

seat.

When he arrived, he asked the man
sitting next to it, “Is this seat taken?"
The man replied, “This was my wife’s
seat. She passed away. She was a big
Texans fan."

The other man said, “I'm so SOrry
to hear of your loss. May [ ask why
you didn't give the ticket to a friend
or relative?”

The man replied, “They're all at the
funeral

Laughing
Matters

Policeman: Where were you be-

tween four and six?

Asking the judge

A guy wants a divorce.

He says to the judge, “1 just can't
take it anymore. Every night she's
out until way after midnight, going
trom bar to bar” L

The judge asks, “What's she doing?”

The guy answers, “Looking for me.”

Suspect: In kindergarten. Why do
you ask?

Look out for your tongue. Itsina
wet place and may slip.

Age is only a matter ol mind. If
vou don't mind, it doesn't matter,
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£t Dear whoever

Life is short. S |
" . ' Is readin §
SITJ.IIE Wh]_]_e m g You must tell
; thlS l thE yourself, “No matter
-3‘79&—5{111 -—'-.—_—::?:‘.—'-.:'5':.':'-.7.-'_—‘—.?':1'-':':.-““'“' L T e e %un__l;:rrn; :1; 5 .:l A SR e e i F
. - = yﬂu 'ﬁave ! Ow hard 1t ge

I'm going to 4

have teeth. :
d I'eason to

" smile today..

3- Ask how long Q&
it will take for the
bird to grow.

4l
2 et
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4- wait for the reaction.

Every tirme you find
some Rumaur in o
d]‘u{"i":uH' Ei‘l'uu'}iﬂn_

Wou win,

LOOK FOR
SOMETHING
POSITIVE IN EACH
DAY, EVEN IF

Rl Pl ot V6 e il

SOME DAYS YOU
HAVETO LOOK A
LITTLE HARDER.

RICOVERYEXFERTS COM

IF WE SHOULDN'T
EAT AT NIGHT,

WHY IS THERE
A LIGHT IN
THE FRIDGE?




Always end the day
with a positive thought.
No amount of regret o No matter how hard
can change the past. things were, tomorrow’s
a fresh opportunity to

ND amount of worrying - make it better.
can change the future.

But any amount of gratitude
can change the present.
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&,
= -

N THDDHA OO MO NORRT - JOUR %A ©

Recognize when a phase,

. B VOTIUE ©7 Tty . *
90 FAR YOU'VE SURVIVED a job, a life stage, ora

1007 OF YOUR WORST DAYS. iiies relationship is over and let it go.

You're pOING GREAT. 1

Allow yourself to gracefully
eXit situations you have outgrown.
Moving on doesn’t have to be 2
catastrophic or dramatic event. You
can simply choose to move forward
with peace and clarity.

Train your

mindto

s
including.. g ood in

: BVery

Situation.

Finish chis sentence:

I know I’'m strong enough
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No amount of regret
can change the past.
No amount of worrying

can change the future.

But any amount of gratitude

can change the present.

| know I'm SErong ¢
to handle whatever comes at me.,
because 've survived a lor,

including..

Always end the day
with a positive thought.
No matter how hard
things were, tomorrow’s
a fresh opportunity to
make it better.

Recognize when a phase,
a job, a life stage, or a
rrlutiumhip 15 over and let it go.

Allow yourself to gracefully
exit situacions you have outgrown.
Moving on doesn’t have to be a
catastrophic or dramatic event. You
can simply choose to move forward

with peace and clarity.

Train your
mind to
see the
good in
every

situation.
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WESTLAW

Commonwealth v. Cosbhy
Suprama Court af Pannsylvanma June 23,2020 316 A3 1045 (Tabde] (Apovor, 7 oagal

236 A3d 1045 (Table)
Supreme Courl of Pennsvlvania.

COMMONWEALTH of Pennsylvania, Respondent
V.
William Henry COSBY Jr., Petitioner

No.og MAL 2020
June 23, 2020

Petition for Allowance of Appeal from the Order of the Superiar Court

QRDER

PER CURIAM

AND NOW, this 23" day of June, 2020, the Petition for Allowance of Appeal is
GRANTED, LIMITED TO the issues set forth below. Allocatur is DENIED as 1o all
remaining issues. The issues, as staled by petitioner, are:

(1) Where allegations of uncharged misconduct involving sexval contact with five women
(and a de facto sixth) and the use of Quaaludes were admitled at trial through the
women's live lestimony and Petitioner's civil deposition lestimony despite: (a) being
unduly remote in time in thal the allegations weare more than fifteen years old and, in
some instances, daled back lo the 1970s; (b) lacking any strking similarities or close
*1046 factual nexus to the conduct far which Petitioner was on trial; (c) being unduly
prejudicial, (d) being nol actually probative of the crimes for which Petitioner was on
trial; and (&) constituting nothing but improper propensity evidence, did the Panel err in
affirming the admission of this evidence?

(2) Where: (a) the Monlgomery County District Attormey ("MCDA”) agreed that Petitioner
would nol be prosecuted in order to force Petitioner's testimony at a deposition in
Complainant’s civil action; (b) the MCDA's Office issued a formal public statement
reflecting that agreement; and (c) Petitioner reagsonably relied upon those oral and
written statements by providing deposition testimony in the civil action, thus forfeiting
his constitutional right against seli-incrimination, did the Panel err in affirming the trial
courl's decision 1o allow nat only the proseculion of Petitioner but the admission of
Petitioner's civil deposition testimony?

All Citations
236 A.3d 1045 (Table)

End of & 2021 Thomson Reuters. No claim 1o onginal LS. Government Works,
Document
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7021 Commonwealth v. Coshy | WestlawMext

WESTLAW

Commonwealth v. Cosby
Supreme Courl of Pennsylvanta.  June 30, 3027 292 A3d 1092 (Apgros, G0 pages)

Distinguished by Lnited Siates ¢« Magwell, SDMY. August 13 2047

252 Acad 0oz
Supreme Court of Pennsylvania.

COMMONWEALTH of Pennsylvania, Appellee
V.
William Henry COSBY Jr., Appellant

No. 39 MAP 2020
Argued: December 1, 2020
Decided: June 30, 2021

Synopsis

Background: Defendant was convicted in the Court of Comman Pleas, Montgomeny
County, Criminal Division, No. CP-46-CR-3932-2016, Steven T. O'Meill, J., of three counts
of aggravated indacent assaull, and sentenced to three o ten years in prison. Following
denial of his post-sentence motions seeking a new trial and madification of his senlence,
defendant appealed. The Superior Courl, No. 3314 EDA 2048, 224 A 3d 372, affirmed, and
defendant petitioned for allowance of appeal, which was granted in pari.

Holdings: The Supreme Courl, Mo, 39 MAP 2020, Wechl, J., held that;

1 when a prosecutor makes an unconditional promise of nonprosecution, and when the
defendant relies upon that guarantee to the detriment of his constitutional nght not to
testify, the principle of fundamental fairness that undergirds due process of [aw demands
that the promise be enforced;

2 former district altomey’s decision not to prosecule defendant for his alleged sexual
assaull of accuser was conveyed as an unconditional decision nol 10 prosacute;

3 defandant relied on district altorney's unconditional decision not to prosecute him, in
providing deposition testimony in civil action;

4 defendant's reliance on district atlormey’s decision not to prosecute him was reasonabile,
and it was reasonable for district attorney to expect defendant to so rely, and thus,
defendant's subsequent prosecution violated his due process nghls; and

5 specific performance of district attorney's non-prosecution decision, barring defendant's
subsequent prosecution, was only remedy that satisfied due process,

Vacated.

Dougherty. J., filed a concurmng and dissenting opinion, in which Baer, Chief Justice.
joined.

Saylor, J.. filed a dissenting opinion.
Appellate ReviewPre-Trial Hearing Maotion

West Headnotes (54)
Change View

1 Crnminal Law “o— GScope ol Inquiry
Reviewing courts are not fact-finding bodies.

2 Criminal Law = Questions of Facl and Findings
Appeliate courts are limited to determining whether there is evidence in the
record 1o justify the Irial court's findings; if so. the Supreme Courl is bound by
them.

3 Criminal Law "+~ Review De Novo
While the Supreme Court accords deference to a tnal court with regard fo factual
findings, its review of legal conclusions is de nove,

hilps:/nextcorrectional. westlaw.com/Documentlc21439b0d9dc 11 ebbbb7e10e40fa0dai View Full Text. htmi7navigationPath=Search% 2Fv1%:2Fresults...  1/50
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Criminal Law %= Scope of Inguiry

Criminal Law o=~ [Inferences or hypotheses from evidence

With respecl to inferences and deductions from facls and conclusions of law,
appellate courts hava the power to draw their own inferences and make their
own deductions and conclusions.

Criminal Law &= Evidence

Record supported trial court’s finding that interaction between former district
altorney and defendant with respect to defendant's deposition testimony In prior
civil action was not a formal attempl to bestow statutory transactional immunity
upon defendant, for purpeses of his subsequent prosecution for aggravated
indecent assault; district attorney testified that he inlended 1o provide defendant
with transactional immunity, and that such conferral was predicated upon the
state's common-law autharily as a soveraign rather than any statutery provisions
and protocaols, and there was no evidence, nor any real canlention, that the
parlies even conlemplated a statulory grant of immunity. 42 Pa. Cons. Siat, Ann,
§ 5947.

Criminal Law %~ Ewdence

Record supported trial court's finding that former district attomey's testimony
regarding the legal relationship betwean himself and defendant, with respect to
defendant's testimony in & prior civil case, was inconsistent and equivocal, for
purposes of defendant’s subsequent prosecution for aggravated indecent
assault; at times, district attorney was emphatic that he intended his decision not
to prosecute defendant 1o bind the Commaonwealth permanently, but he also
lestified that he sought lo confer some form of ransactional immunity, and in an
e-mail to another district attormey, he suggested thal his intent was (o assure
defendant that nothing he said in a civil deposition could or would be used
against him in a criminal prosecution, and that a prosecution was not precluded.

Constitutional Law ‘o~ Charging Decizions; Proseculonal Discrelion
When a prosecutor makes an unconditional promise of nonprosecution, and
when the defendant relies upon that guaraniee to the detnment of his Fifth
Amendment right not to testify, the principle of fundamental faimess that
undargirds due process of law demands that the promise be enforced. LS.
Const. Amends. 5, 14,

District and Proseculing Attorneys ,;.:- Fowers and Proceedings in
General

Proseculors inhabil three distingt and equally critical rofes: they are officers of
the coun, advacates for victims, and administrators of justice.

District and Proseculing Altorneys ..."' Duities
As the Commonwealth's representatives, prosecutors are duty-bound to pursue
equal and impartial justice, and to serve the public interest,

Criminal Law 07— [uly to allow fair frial in general
Proseculors” obligation is not mengly to convict, but rather to seek justice within
the bounds of the law,

Criminal Law =~  Represeniations, promises, or cogrcion; plea bargaining
Criminal Law <= Authonty and discretion of courl or presecution

District and Prosecuting Aftorneys 5= Charging discralion

Ag an adminisirator of justice, the prosecuter has the power to decide whether to
infiate formal criminal procaedings, to salect thaose criminal charges which will
be filed against the accused, lo negoliate plea bargains, lo withdraw charges
where appropriate, and, ultimately, 1o prosecute or dismiss charges at tnal, 16
Pa. StaL Ann. § 1402{a); Pa. B. Cnm. P. 507, 585.
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Criminal Law =~ Representalions, promises, or coercion, plea bargaining
When a plea rests in any significant degree on a promise or agreement by the
prosecutor, so thal it can be said to be part of the inducement or consideralion,
such promise musl be fulfilled.

Constitutional Law %= Conduct of Police and Frosecutors in General
Interactions between a prosecutor and a criminal defendant, including
circumstances where the latter seeks enforcemaent of some promise or
assurance made by the former, are not immune from the dictates of due process
and fundamental faimess; the contours and attendant abligations of such
ineractions also can involve basic precepts of contract law, which mfarm the
due process inguiry. L5, Consl, Amend, 14,

Estoppel ‘™= Future events; promissory estoppel

In order to succeed on a claim of promissory estoppel, the aggrieved party must
prove that: (1) the promisor acted in a manner that he or she shoukd have
reasonably expected to induce the other parly into taking, or not taking, certain
action; (2) the aggrieved party actually took such action; and (3) an injustice
would result if the action was not enforced,

Criminal Law Agreements Granting Immunily

Criminal Law %= Representalions, promises, or coarcion; plea bargaining
Applicability of contract law principles to criminal negoliations is not limited to
plea bargaining process.

Criminal Law & Reprezenialions, promises, or coercion; plea bargaming
Under some circumstances, assurances given by proseculors during plea
negotiations, even unconsummated ones, may be enforceable on equitable
grounds rather than on conlract law principles.

Constitutional Law ‘2=~ Waiver in genaral

Criminal Law %7 Representations, promises, of coercion; plea bargaining
Courts must hold prosecutors to their word, enforce promises, ensure that
defendants’ decisions are made with full understanding of circumstances, and
prevent fraudulent inducements of waivers of one or more constitutional rights.

Constitutional Law %~ Coanduct of Police and Proseculors in General
Criminal Law ‘™ Representations, promises. or coercion: plea bargakning
Proseculors can be bound by their assurances or decisions under principles of
contract law or by application of lundamental faimess considerations that inform
and undergird due process of law, U.S, Conal. Amend. 14,

District and Prosecuting Attorneys o= Agreements with suspects,
convicls, prisoners; effecl of such agreements

Based upon their unigue role in criminal justice syslem, prosecutars generally
are bound by their assurances, parlicutarly when defendants rely 1o their
detriment upon those guaraniees,

Criminal Law '~ Rapresentalions, Promises, or CoRRCion; plea bargaining
District and Prosecuting Attorneys = Charging discretion

Promises made dunng plea negobalions or as part of fully consummaied plea
agreements differ in kind from the unilateral discretion exercised when a
progeculor declines lo pursue criminal charges against a defendant; such an
exercise of discretion s not per se enforceable in the same way that a3
bargained-for exchange is under contract law,

Criminal Law “~— Represeniations, promises, or cocrcion, plea bargaining
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Criminal Law 2= Authority and discretion of caurt or prasecution

District and Prosecuting Attorneys == Charging discretion

Unless patently abused, prosecutor’s vast discretion to wield power to decide
whether to initiate formal criminal proceedings, to select those criminal charges
which will be filed against accused, to negotiate plea bargains, to withdraw
charges where appropriate, and, ultimataly, to prosecute or dismiss charges al
trial is exercised generally beyond reach of judicial interference,

District and Prosecuting Attorneys ‘e~ Charging discration

While the prosecutor's discretion in charging decisions is undoubtedly vast, it is
nol exempt from basic principles of fundamental faimess, nor can it be wialded
in & manner thal violates a defendant’s righis.

Constitutional Law &= Conduct of Police and Proseculors in General
When defendant relies to his or her detriment upon acts of prosecutor, his or her
due procass rights are implicated, 1.5, Const, Amend. 14,

Constitutional Law ©*= Protections Provided and Deprivations Prohibited in
General

The United States and state constitutions mandate that all interactions between
the government and the indvidual are conducted in accordance with the
protections of due process. LS. Const. Amend. 14; Pa. Consl.art, 1, § 9,

Constitutional Law '@ Criminal Law
Due process is a universal concept, permeating all aspects of the criminal
justice system. U.5. Consl. Amend. 14; Pa. Consl. arl. 1, § 5.

Constitutional Law ‘e~ Conduct of Police and Prosecutors in General
Constitutional Law '“= Charging Decisions; Prosecutorial Discretion
Like other state actors, prosecutors must acl within the boundaries set by
foundational charters; thus., there is no cause or reason, let alone any
compelling one, to waiva the prosecution’s duty to comply with due process
simply because the act at issue is an exercise of discrefion, for exampie,
whether or nol 1o charge a padicular suspect with a crime, LS, Consl. Amend,
14; Pa. Const. art. 1, § 8.

Criminal Law ' Preliminary proceedings

District and Prosecuting Attomeys “w— Charging discretion

Charging decisions inhere within the vast discrelion afforded o prosecutors and
are generally subject Lo review only for arbitrary abuses.

District and Prosecuting Atterneys ‘v Charging discretion
A prosecutor can choose (o prosecute, or net.

Criminal Law ‘o= Election between offenzes

District and Prosecuting Attorneys »=— Charging discrelion

& prosecutor can select the charges to pursue, and emit from a complaint or bill
of information those charges that he or she does not believe are warranted or
viable on the facts of the case,

Constitutional Law %= Charging Decisions: Prosecutorial Discretion
District and Prosecuting Attorneys “w— Charging discrebon

A prosecutor can condition his or her decision not to prosecute a defendant,
generally. no due process wiglation anses from these species of discretionary
decision-making, and a defendant is without recourse to seek the enfarcemant
of any assurances under such circumstances. U.S. Const. Amend. 14; Pa.
Const, art. 1, 5 8.
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Constitutional Law =~ Charging Decisions; Proseculorial Discrelion
When a non-prosecution decision is conveyed as an uncondifional decisipn or
absaolute and final, and when a defendant, having no indication to the contrary,
detrimentally relies upon thal decision, due process may warrant preclusion of
the prosecution. U.5. Const. Amend. 14; Pa, Const. art. 1, § 9.

Constitutional Law "o~ Misuse or abuse

CriminalLaw %= Official Action, Inaction, Representation, Misconduct, or
Bad Faith

Former district altorey's decision not o prosecute defendant for his alleged
sexval assault of accuser was conveyed as an unconditional degision not to
prosecute, for purpases of determining whether defendant’'s subsequent
prosecution violated his due process rights; district attorney announced that he
was declining 1o prosecute defendant in a signed press release, the decision
was not conditioned in any way, shape, or form, and statemant in release thal
district attorney would “recensider this decision should the need arise”
immediately followed a slatement that he did not intend to expound publicly on
the details of his decision not to prosecute, making clear that “this decision”
referred lo the decision nol to comment publicly, rather than to the decision not
to prosecute. U.S. Const. Amend. 14.

District and Prosecuting Attorneys 5= Discrelion in general
Determination as 1o whether exercises of prosecutonal discretion are binding,
enforceable, or reviewable ment, and indeed require, individualized evaluation,

Criminal Law "% Compelling Sefl-Incrimination

The Fifth Amandment right to refuse o incriminabe onesell is essential mainsiay
of the United States' constituticnal system of criminal justice. U.S. Const
Amend. 5.

Criminal Law v~ Compelling Sef-Incrimination

The Fifth Amendment privilege against self-incimination conslitutes essential
restraint upon power of govermment, and stands as indispensable rampart
batween that government and governed. U5, Censt. Amend. 5.

Criminal Law %~ Compelling Self-Incrimination

Fifth Amendment's self-incrimination clause is not only protection against
conviclion and prosecution but safeguard of consclence and human dignity and
freedom of expression as well. U.S. Const, Amend, §,

Criminal Law "~ Compelling Self-Incrimination

Application of the Fifth Amendmenl privilege against self-incrimination is not
imited to criminal matters; its availability does not turn upon type of proceeding
in which its protection is invoked, but upon nature of statement or admission and
exposure which it invites. U5, Const. Amend. 5.

Criminal Law ‘w— Compelling Sell-Incrimination

The Fifth Amendmeni privilege against self-incimination may be claimed in &
civil or administrative proceeding, il the statement is or may be inculpatory. U5,
Const. Amend. 5.

Censtitutional Law = Misuse or abuse

Criminal Law = Difficial Action, Inaclion, Represeniation, Misconduct, or
Bad Faith

Defendant relied on districl altomey’s unconditional decision not to prosecute
him, in providing deposition testimony in civil action in which he was alleged to
have sexually assaulled accuser, lor purposes of defermining whether his
subsequent prosecution wviolated his due process rights. defendant was forced 1o
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sil for four depositions, when he attempled lo decline lo answer questions aboul
accuser, her attorneys oblained a ruling from the civil trial judge forcing
defendant to answer, and not only did district attemey's unconditional decision
nol to prosecute defendant sirip him of his Fifth Amendment right against self-
incriminabion, bul, because he was forced to testify, he provided accuser's civil
attorneys with evidence of his past use of drugs to facilitate his sexual activities.
U.S. Const, Amends. §, 14,

Criminal Law %= Compeliing Seli-Incrimination

The Fifth Amendment right against compulsory self-incrimination accompanies a
person wherever he goes, no matter the legal proceeding in which he
participates. untess and until the potential exposure to criminal punishment no
longer exists, U5, Const. Amend, 5.

Criminal Law % Compelling Sell-Incrimination

Assuming thal a person validly possesses the right o refrain from giving
evidence against himsell, he may invoke that right at any time. U5, ConslL
Amend. 5.

Conslitutional Law %= Misuse or abuse

Criminal Law %= Oiflicial Aclion, Inaction, Representation, Misconduct, or
Bad Faith

Defendant’s rellance on former districl altorney's unconditional decision not to
prasecula him was reasonable, and it was reasonable far district altomey to
expect defendant to so rely, and thus, defendant's subsequent prosecution for
aggravated indecent assault violated his due process rights; district attorney’s
aclions in deciding not to prosecute and annowncing that decision publicly in a
signed press release were specifically designed to deprive defendant of his Fifth
Amendment privilege against self-incrimination in civil suit against defendant for
sexval aszaull, and in accordance with the advice of his attorneys, defendant
relied upon disinict atterney's public announcement that he would not be
prosecuted and provided deposition testimony in civil suit. U.5. Const. Amends.
&, 14,

Criminal Law ‘%7 Scope of Inguiry

Criminal Law &~ CQuestions of Fact and Findings

The Supreme Court's deference to a tial court decision is limited to the factual
findings only; the Supremea Courl may draw its own inferences therefrom and
reach its own legal conclusions.

Criminal Law % Adequacy of Representation

The constitutional guaraniee of the effective assistance of counsel is premised,
in parl, upon the complexities that inhere in the caminal juslice syslem; a
criminal defendant confronts a number of imporiant decisions thal may result in
savere consequences to that defendant if, and when, they are made without a
full understanding of the intricacies and nuances of the ever-changing ¢riminal
law. L5, Const. Amend. 6.

Criminal Law ‘&~ Right of Defendant to Counsal

The Sixth Amendment right to counsel embodies a realistic recognition of the
obvious truth that the average defendant does not have the professional legal
skill 1o protect himsell when brought before a tribunal with power lo lake his hfe
or libarty, wherein the prosecution is presented by experianced and learmed
counsel; that which s simple, orderly, and necessary 1o the lawyer o the
untrained layman may appear intricate, complex, and mysterious. U5 Const
Amend, 6.

4 Criminal Law ‘o= Right of Defendan to Counsel
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The contours of the Sixth Amendmant right lo counsel do nof vary based upon
the characteristics of the individual seeking to invoke i, U.S. Const. Amend. .

47 Constitutional Law %~ Fundamental righis
The federal and stale constitutions safeguard fundamental rights equally for all.

48 Criminal Law %= Right of Defendant to Counsel
The Sixth Amendment right to counsel applies with equal force to the
sophisticated and the unsophisticated alike; the most experienced defendant,
the wealthiest suspect, and even the most-seasoned defense attormey are each
entitled to rely upon the advice of their counsel, U.S. Const. Amend. 6.

49 Criminal Law %~ Representalions. promises, or coercion; plea bargaining
Specific Performance %= Nature and purposea in general
As a general rule, specific performance is reserved for remedying an injured
party to a fully consummated agreement, such as an agreed-upan and executed
plea bargain.

g Specific Performance W Inadequacy of remedy al law
“Specific perfformance” is a traditional contract remedy thal is available when
monetary damages are inadequale,

51 Specific Performance % Form of remedy
Specific perfformance is awarded only when equity and fundamental faimess
commard it

g2 Constitutional Law S~ Fundamental righis
The due process principle of fundamental faimess, as embodied in the federal
and state consfitutions, reguires courts to examine whether the challenged
conduct offends some principle of justice so rooled in the traditions and 3 =
conscience of the people as to be ranked as fundamental and that defines the
community’s sense of fair play and decency. LLS. Const, Amend, 14; Pa. Consl,
art. 1,589,

53 Constitutional Law % Misuse or abuse
Criminal Law = Official Action, Inaction, Representation. Misconduch. or
Bad Faith
Specific performance of former district attorney's non-proseculion decision,
barring defendant's subsequent prosecution for aggravated indecent assaull,
was only remedy that satisfied due process; district attorney intended decision o
induce waiver of defendant’s Fifth Amendment righl against self-incrimination in
civil suil brought by accuser, which was why district attomey rendered decision
in a very public manner, and defendant reasonably relied to his detriment upan
that decision when he declined to attempt to avail himself of privilege against
compulsory sel-incrimination and when he provided accuser's civil atformeys
with inculpatory statements, and suppression of evidence in a new criminal trial
could not restore defendant to the position he held before he forfeited his rights.
L&, Const. Amends. 5, 14; Pa: Const, arll, 1. § 5.

=
54 District and Prosecuting Attermeys o= Charging discretion
Decision to charge, or not to charge, defendant can be conditlicned, modified. or
revoked at discretion of prosecutor.

“7098 Appeal from the Order of Supearior Court at No. 3314 EDA 2018 dated December 10,
2019 Affirming the Judgment of Sentence dated September 25, 2018 of the Monigomery
Court of Common Pleas, Criminal Division, at No. CP-46-CR-3932-2016, Steven T. O'Neill,
Judge.
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BAER, C.J., SAYLOR, TODD, DONOHUE, DOUGHERTY, WECHT, MUNDY, JJ.
QEINION
JUSTICE WECHT

“1099 In 2005, Monlgomery County District Altomey Bruce Castor learmed that Andrea
Censtand had reported that William Cosby had sexually assaulted her in 2004 at his
Cheltenham residence. Along with his lop deputy prosecutor and experienced detectives,
District Attorney Caster thoroughly invesligated Constand's claim. In evaluating the
likelinood of a successiul prosecution of Cosby, the district altermey foresaw difficulties with
Constand’s credibility as a wilness based, in part, upon her decision not to file a complaint
promptly. D.A. Castor further determined that a prosecution would be frustrated because
there was no comoborating forensic evidence and because testimony from other potential
claimants against Cosby likely was inadmissible under governing laws of evidence. The
collective weight of these cansiderations led DA, Castor to conclude that, unless Cosby
confessed, there was insufficient credible and admissible evidence upan which any charge
against Mr. Cosby related to the Constand incident could be proven beyond a reasonable

doubt.” !

Seeking “some measure of justice” for Constand, D.A. Castor decided that the
Commuanwealth would decline 1o prosecule Cosby for the incident invelving Constand,
thereby allowing Cosby to be forced to teslify in a subsequent civil action, under penalty of
perjury, without the benefil of his Fifth Amendment privilege against *7100 self-
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incrimination. ¢ Unable to invoke any right not to testify in the civil proceedings, Cosby
relied upon the district attormey’s declination and proceeded to provide four sworm
depositions, Dunng those depositions, Cosby made several ingnminating slatements,

DA, Castor's successors did not feel bound by his decision, and decided (o prosacute
Cosby notwithstanding that prior undertaking. The fruits of Cosby's reliance upon DA,
Caslar's decision—Cosby's sworn inculpatary teslimony—were then used by DA, Caslor's
successars against Cosby at Cosby's criminal tnal. We granted allowance of appeal 1o
determine whether DA, Castor's decision not 1o prosecute Cosby in exchange for his

testimony must be enforced against the Commonwealth.

I. Factual and Procedural History
In the fall of 2002, Constand, a Canadian-born former professional basketball player, was
employed as the Director of Basketball Operations at Temple Universily, It was in this
capacily that Constand first met Cosby, who had close ties (o, and was heavily involved
with, the university. That fall, she, atong with a few other Temple administrators, showed
Coshy around the university's then-recently renovated basketball facilities. Over the course
of several lelephone conversalions conceming the renovations, Cosby and Constand
developed a personal relationship.

Soon after this relationship began, Cosby invited Constand fo his Cheltenham residence.
When Constand arrived, Cosby greeted her, escorled her to a room, and left her alone to
eal dinner and drink wine. Cosby later returned, sat next to Constand on & couch, and
placed his hand on her thigh. Constand was not bothered by Cosby's advance. even
though it was the firs! time that any physical contacl had occurred between the two. Shorly
thereafier, Constand left the residence.

Az the personal nature of the relationship progressed, Cosby eventually mel Constand’s
mother and sister, both of whom attended one of Cosby's comedy performances. Soon
thereafter, Cosby invited Constand to return to his homie for dinner. Constand arrived at the
residence and again ate alone, in the same room in which she had eaten during her first
visit. When Constand finished eating, Cosby approached and sat mext 1o her on the couch,
At first, the two discussed Constand's desire 1o work as a sports broadcaster, but Cosby
soon attempted physical contact. Cosby reached over to Constand and altempted to
unbutton her pants, When she leaned forward to prevent him fram daing so, Cosby
immediately ceased his eflorts. Constand believed lhat her actions had communicaled 1o
Cosby clearly that she did not want 16 eéngage in a physical relationship with him, She
expected that no further incidents like this one would oocur.

Toward the end of 2003, Cosby invited Canstand to meet al the Foxwoods Casino in
Connecticut. Constand accepted the invitation and, once at the casino, dined with Cosby
and a casino emplovee, Tom Cantone. Afler dinner, Cantone walked Constand to her hotel
room. Cosby called Constand and asked her to meet him for *7707 dessert in his room.
Constand agreed. When she arrived, she sat on the edge of Cosby's bed as the two
discussed their customary topics: Temple athletics and sporls broadcasting, Cosby then
reclined on the bed next (o Constand. Eventually, he drifled off (o sleep. After remaining in
Cosby's room for a few minutes, Constand left and retumed 1o her own room, Constand
interpreted Cosby's actions as another sexual overture. Molwithstanding these unwelcome
advances, Constand still regarded Cosby as a menlor, remained grateful for his career

advice and assistance, and did not feel physically threatened or intimidated. *

Eventually, Constand decided to leave her job at Temple and retumn to Canada to work as a
masseuse. In January 2004, Constand wenl to Cosby's Chellenham residence to discuss
that decision. As on her previous visils (o Coshy's home, Constand entered through the
kitchen door. On this occasion, however, Constand noticed that Cosby already had placed
a glass of water and a glass of wine on the kitchen {able. While she sat at the table with
Cosby and discussed her fulure, Constand initially chose nol to sample the wine because
she had nol yel eaten and did nol wanlt lo consume alcohol on an emply stomach. Al
Cosby's insistence, however, Constand began to drink.

At one point, Constand rose to use the restroom. When she returned, Cosby was standing
next to the kitchen table with three blue pills in his hand. He reached out and offered the
pills 1o Consland, telling her thal the pills were her “friends,” and that they would “help take
the edge off,” Constand took the plis from Cosby and swallowed them., The two then sat
back down and resumed their discussion of Constand's planned departure from Temple.
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Constand soon began experencing double vision, Her mouth became dry and she slurred
her speech. Although Constand could not immediately identify the source of her sudden
difficulties, she knew that something was wrong. Cosby tried (o reassure her. He told her
that she had to relax. Whan Constand attempted 1o stand up, she needed Cosby's
assislance lo steady hersell, Cosby guided her o a sofa in another room so that she could
lie down. Constand fell weak and was unable (o talk. She started slipping out of
CONSCIOUSNEss.

Momenis later, Constand came o suddenly, finding Cosby silling behind her on the sofa.
She remained unable to move or speak. Wilh Constand physically incapable of slopping
Caosby or of telling him to stop, Cosby began fondling her breasts and panetrating her
vagina wilh his fingers. Cosby then ook Constand’s hand and used it to masturbate
himself. Al some point, Constand lost consciousness.

When Constand eventually awakened on Cosby's couch in the early morning hours, she
discoverad that her panis were unzipped and thal her bra was raised and out of place.
Constand got up, adjusted her clothing, and prepared to leave the residence. She found
Cosby slanding in a doorway, wearing a rebe and slippers. Cosby lold Constand that there
was a muffin and a cup of tea on a lable for haer, She ook a sip of the lea, broke off a piece
of the muffin, and lefi.

After the January 2004 incident, Constand and Cosby continued o talk over the telephone
aboul issues involving Temple University athletics, In March of that year, Cosby invited
Consland to dinner at a Philadelphia restaurant. She acceplted the invitation in hopes of
confronting Cosby *1702 about the January episode, but the two did not discuss that matter
during dinner, Afterward, Cosby invited Constand to his residence. She agread, Once
there, Consland attempled 1o broach the subject by asking Cosby to identify the pills that
he had provided to her. She then tried to ask him why he ook advantage of her when she
was under the influence of those pills, Cosby was evasive and would not respond direcily.
Realizing that Cosby was nol going lo answer her guestions, Constand got up and left. She
did not report to the authorities what Cosby had done to her.

A few months later, Constand moved back to her native Canada. She spoke with Cosby
aver the lelephone, mosily aboul an upcoming Toronto performance that he had
scheduled. Cosby invited Constand and her family o the show, which especially excited
Constand's mother, who had aflended two of Coshy's olther performances and who brought
a gift for Cosby to the show.

Constand kept the January 2004 incident to herself fer nearly a year, unlil one night in
January 2005, when she bolted awake crying and decided o call her mother for advice,
Initially, Constand's mother could not talk because she was en roule lo work, bul she
returned Constand's call immediately upon amval. During the call, Constand told her
mather that Cosby had sexually assaulted her approximalely one year earlier. Tcngelhr:r, the
two decided that the besl course of aclion was 1o contact the Durham Regional Police
Department in Ontario, Canada, and o altempt to retain legal counsel in the United Stales,

That night, Constand filed a police report with the Durham Regional Police Department.
Shortly thereafler, Constand called Cosby, but he did not answer his phone. When Cosby
retfurned the call the next day, both Constand and her mother were on the line. Constand
brought up the January 2004 incident and asked Cosby to identify the three blue pills that
he had given to her that nighl. Costy apologized vaguely. As to the pills, Cosby feigned
ignorance, promising Constand that he would check the label on the prescription boltle
from which they came and relay that information to her.

Frustrated, Constand [efl the call, but her mother remained on the line and continued Lo
speak with Cosby, Cosby assured Constand's mother that he did nol have sexual
intercourse with Constand while she was incapacitated. Neither Constand nor her mother
informed Cosby that Constand had filed a police report accusing him of sexual assault,

Constand later telephoned Cosby again and, unbeknownst 1o Cosby, recorded the
conversalion with a tape recorder that she had purchased. During this conversalion, Casby
offered to continue assisting Constand if she still desired o work in sports broadcasting. He
also indicaled that he would pay for Constand to continue her education. Cosby asked
Constand to meet him in person 1o discuss these matiers further. and told her thal he
would have someone contacl her to set up the meeting. As with the previous call, Cosby
again refused to identify the pills that he had provided to Censtand on the night of the
alleged assault.
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Within days of filing the police report, Constand received two lelephone messages from
people associated with Cosby. The first message was from one of Cosby's assistants,
calling on Cosby’s behalf to invite Constand and her mother to Cosby’s upcoming
performance in Miami, Florida, Constand called the representative back and recorded the
call. The representative asked for certain datails aboul Constand and har mother sa that he
could book flights and hotel rooms for them, Constand declined the offer and did not
provide the *1103 requested information. Constand then received a message from one of
Cosby's attorneys, who stated that he was calling 10 discuss the creation of a trust that
Cosby wanted to sel up in order lo provide financial assistance for Constand's educaltton.
Constand never relumed the altorney’s call.

In the meantima, the Durham Regional Police Department referred Constand's police
rapod o the Philadelphia Police Department, which, in turn, referred it to the Cheltenham
Police Depariment in Montgomery County, whera Cosby's residence was located. The
case was assigned to Sergeant Richard Schaeffer, who worked in tandem with the
Montgomery County Deteclive Bureau and the Montgomery County District Attorney's
Office to investigate Constand's allegation.

Seargeant Schaefler firsl spoke with Constand by telephone on January 18, 2005,
According fo Sergeant Schaefler, Consland seemed nervous throughout this brief initial
interview. Thereafter, Constand traveled from Canada to Cheltenham to meet with the
investigating team in person. Because this was Constand's first time meeting with law
enforcement personnel, she felt nervous and uncomfortable while discussing with them the
intimate nature of her allegations,

On January 24, 2005, then-Monigomery County District Attorney Bruce Caslor issued a
press release informing the public that Cosby was under invastigation for sexual assault.
Sergeant Schaeffer and other law enforcement officials interviewed Cosby in New York
City, utilizing a writben question and answar format, Cosby was accompanied by his
attorneys, Waller M, Phillips, Esquire, and John P. Schmitl, Esquire, Cosby reporied that
Constand had come 1o his home al least three imes during their secial and romantic
relationship. Cosby claimed that, on the night in question, Constand came to his house
complaining of an inability (o sleep. Cosby stated that he told Constand that, when he
travels, he lakes Benadryl, an antihistamine, which immediately makes him drowsy.
According to Cosby, he then handed Constand one-and-a-half Benadryl pills, but did not
tell her what they were,

Cosby recalled that, once Constand ingested the pills, they kissed and touched each other
an the couch, Cosby admiited that he touched Constand's breasts and vagina, bul he
insisted that she neither resisted nor lold him o stop. Additionally, Cosby told the
investigators that he never removed his clothing and that Constand did not touch any pari
of his body under his clothes. Cosby denied having sexual intercourse with Constand and
disclaimed any intent to do sa that night. In fact, Cosby claimed that the two never had
sexual intercourse on any occasion, Cesby admitted thal he told Constand and her molher
that he would write down the name of the pills and provide them that information, but he
acknowledged that he never aclually did so. Afler the interview—and without being asked
to do so—Cosby provided the police with pills. which laboratory testing confirmed (o be
Benadryl.

In February 2005, then-Districl Altorney Castor reviewed Constand's interviews and
Cosby's written answers in order lo assess the viability of a prosecution of Cosby, The fact
that Consland had failed o promptiy file a complaint against Cosby troubled the district
attornay. In DA, Caslor's view, such a delay diminished the reliability of any recollections
and undarmined the investigators’ efforts 1o coliect forensic evidence. Moreover, DA,
Castor wdentified a number of inconsistences in Constand’s various statements to
investigators. After Cosby provided his written answers, police officers searched his
Cheattenham residence and found na evidence *7104 that, in their view, could be used to
confirm or corroborate Constand’s allegations. Following the search of Cosby's home,
Consland was inlerviewed by police again. D.A. Caslor noled that there were
inconsistences in thal interview, which further impaired Constand's credibility in his eyes.
He also learned that, before she contacted the police in Canada, Constand had contacted
eivil attorneys in Philadelphia. likely for the purpose of pursuing financial compensation in 3
lawsuil against Cosby.

Additionally, according to DA, Castor. Constand’s behavicr in the year since the alleged
assaull complicated any effort to secure a conviclion against Cosby. As evidenced by the
number of lelephone calls thal she recorded. Constand continued 1o talk with Cosby on the
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phone. and she also continued 1o meet with him i: person after the incident. D.A. Castor
found these recurring interaclions belwean a complainant and an alleged parpelrator to be
atypical, D.A, Castor also reasoned that the recordings likely were illegal and included
discussions that could be interpreted as altempls by Constand and her mother o get
Cosby lo pay Constand so that she would not contact the authoriies. The totality of these
circumstances ulimately led DA, Castor to conclude that “there was insufficient cradible
and admissible evidence upon which any charge against [ ] Cosby related to the Constand
incident could be proven beyond a reasonable doubt,” N.T., 27212016, at 60.

Having determined that a criminal trial likely could not be wan, DA, Castor contemplated
an alternative course of action that could place Constand on a path o some form of justice.
He decided that a civil lawsuit for money damages was her best option. To aid Constand in
that pursuit, “as the sovereign,” the district attorney “decided that [his office] would not
prosecute [ | Cosby,” believing that his decision ultimately “would then set off the chain of
events thal [he] thought as @ Minister of Justice would gain some justice for Andrea
Constand.” id. al 63-64. By removing the threat of a criminal prosacution, DA, Castor
reasoned, Cosby would no longer be able in a civil lawsuit to invoke his Fifth Amendment
priviiege against self-incrimination for fear that his statements could later be used against
him by the Commonwealth, Mr. Castor would later testify that this was his intent:

The Fifth Amendment to the United States Constitution states that & person may not be
compelled to give evidence against themsalves. So you can't subpoena somebody and
make them testify that they did something illegal—or evidence that would lead somaone
to conclude they did something lllegal—on the threat of if vou dont answer, you'll be
subject lo sanclions because you're under subpoena.

So the way you remove that from a witness i5—if you want to, and what | did in this case
—is | made the decision as the sovereign that Mr, Cosby would not be prosecuted no
mailer what. As a matter of law, thal then made it so that he could not take the Fifth
Amendment ever as a matier of law.

So | have heard banter in the courtroom and in the press the term “agreement,” but
everybody has used the wrong word, | teld [Cosby's attorney at the time, Walter] Phillips
that | had decided that, because of defecis in the case, thal the case could not be won
and that | was going to make a public statement that we were not going to charge Mr.

Cosby.

| told him that | was making it as the sovereign Commaonwealth of Pennsylvania and, in
my legal opinion, that meant that Mr. Casby would not be allowad 1o take the Fifth
Amendment in the subsequent civil suit that Andrea Constand's “1105 lawyers had told
us they wanted Lo bring.

[Attormey] Phillips agreed with me that that is, in fact, the law of Pennsylvania and of the
United States and agreed that if Cosby was subpoenaed, he would be required to testify.

But those two things were nol connected one 1o the other. Mr. Cosby was nol getting
prosecuted at all ever as far as | was concernad. And my belief was that, as the
Commonwealth and the representative of the sovereign, that | had the power to make
such a statement and that, by doing so, as a matter of law Mr. Cosby would be unable to
assert the Fifth Amendment in a civil depasition.

[Attorney] Phillips, a lawyer of vastly more expanance even than me—and | had 20 years
on the job by that point—agreed with my legal assessment. And he said that he would
communicate that 1o the lawyers who wera representing Mr. Cosby in the pending civil
suit,

Id. at 64-86. Recalling his thought process at the time. the former districl attorney further
emphasized that it was "absolutely” his intent 1o remove “for all time” the: possibility of
prosecution, because “the abilily 1o take the Fifth Amendment is also for all ime removed.”
id, at 67.

Consistent with his discussion with Allarney Phillips, DA, Castor issued another prass
ralease, this time informing the public that he had decided nel to prosecute Cosby. The
press release stated, in full:

Montgomery County District Attorney Bruce L. Casfor. Jr, has announced that a joint
invesligation by his office and the Cheltenham Township Police Department inlo
allegations against actor and comic Bill Casby is concluded. Cosby maintains a
residence in Chellenham Township, Montgomery County.
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A 31 year old female, a former employeea of the Athletic Department of Temple University
complained to deteclives thal Cosby louched her inapproprately during a wisit to his
home in January of 2004, The woman reported the allegation to police in her native
Canada on January 13, 2005, Canadian autharilies, in tum, referred the complaint o
Philadelphia Police. Philadelphia forwarded the complaini to Chellenham Palice. The
District Allerney's Office became involved al the reques! of the Cheltenham Chief of
Police John Moms,

Everyone involved in this matter cooperated with investigators including the complainant
and Mr, Cosby. The level of cooperation has helpad the investigation proceed smoathly
and efliciently. The District Attorney commends all parties for their assistance,

The District Attorney has reviewed the statements of the parties involved, those of all
witnesses who might have first hand knowledge of the alleged incident including family,
friends and co-workers of the complainant, and professional acquainiances and
employees of Mr. Cosby. Detectives searched Mr, Cosby's Cheltenham home for
potential evidence, Investigators further provided District Attorney Castor with phone
records and other Rems that might have evidentiary value. Lastly, the District Attormeay
reviewed stalements from other persons claiming that Mr. Cosby behaved
inapprapriately with them on prior occasions. However, the deteclives could find no
instance in Mr. Cosby's past where anyone complained to law enforcement of conduct,
which would constilute a criminal offense.

After reviewing the above and consulting with County and Cheltenham detectives, the
District Allornay finds insufficiant, credible, and admissible avidence exists upon which
any charge against Mr, Cosby could be sustained beyond a *7106 reasonable doubd. In
making this finding, the District Attornay has analyzed the facts in relation to the
elements of any applicable offenses, including whether Mr. Cosby possessed the
requisite criminal intent. In addition, District Altomey Castor applied the Rules of
Evidence governing whether or nol evidence is admissible. Evidence may be
inadmissible if it is too remote in time Lo be considered legally relevant or if it was illegally
obtained pursuant to Pennsylvania law. After this analysis, the District Attorney
concludes that a conviclion under the circumstances of this case would be unaltainable.
As such, District Attormay Castor declings to authorize the filing of eriminal charges in
connection with this matter.

Because a civil action with a much lower standard for proof is possible, the District
Attormey renders no opinion conceming the credibility of any parly involved so as to not
contribute to the publicity and taint prospective jurors. The District Allormey does not
intend to expound publicly an the details of his decision for fear thal his opinions and
analysis might be given undue weight by jurors in any contemplated civil action. District
Atlorney Castor caulions all parties to this matter that he will reconsider this decision
should the need anse. Much exists in this investigation that could be used (by others) to
portray parsons on both sides of the issue in a less than flaltering light. The Districl
Attorney encourages the parlies o resolve their dispute from this point forward with a
minimum of rheloric,

Press Release, 2M17/2005; M.T., 2/2/2016, Exh. D-4,

D.A, Castor did not communicate to Constand or her counsel his decision 1o permanently
forego prosecuting Cosby. In fact, Constand did not leam of the decision until a reparter
appeared al one of her civil attormnay's offices later that evening, With the resalution of her
allegations removed from the criminal courts, Constand turned to the civil realm. On March
8. 2005, lass than one month after the district attorney's press releazse, Constand filed a
lawsuil against Cosby in the United States District Court for the Eastern Disftrict of

Pennsylvania. ©

During discovery in that lawsuit, Cosby sat for four depasitions. Cosby's aflorney far the
civil proceedings, John Schmitt, had leamed about the non-prosecution decision from
Cosby's cnminal counsel, Walter Phillips. From the perspective of Coshy's attorneys, the
district altomey's decision legally deprived Cosby of any right or ability to invoke the Fifth
Amendment, Accordingly, nol once during the four depositions did Cosby invoke the Fifth
Amendment or éven mention il. Dunng one deposition, Aflorney Schmill advised Cosby not
o answer certain questions pertaining to Constand. but he did not specifically invoke the

Fifth Amendment. © Ner did Cosby claim the protections of the Fifth Amendment when

asked about other alleged victims of his sexual abuse, presumably bacause he believed
that he no longer retained that privilege. In fact, no one invelved with either side of the civil
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suil indicated on the record a belief that Cosby could be proseculed in the future, D A,
Castor's decision was not included in any written stipulations, nor was it reduced to writing.

*1107 At deposition, Cosby testified that he developed a romantic interest in Constand as
socn as he met her, but did not reveal his feelings. He acknowledged that he always
initiated the in-person meetings and visits lo his home. He also stated that he engaged in
consensual sexual aclivity with Censtand on three occaslons, including the January 2004
incident.

Throughout the deposilions, Cosby identified the pills that he provided to Constand in 2004
as Benadryl. Cosby claimed to know the effects of Benadryl well, as he frequently took two
of the pills to help himself fall asleep. Thus, when Constand arrived at his house on the
night in question stressed, tense, and having difficulty sleeping, Cosby decided to give her
three half-pills of Benadryl lo help her relax. According to Cosby, Constand took the pills
without asking whal they were, and he did not volunieer thal information o her.

Cosby explained that, after fifteen or twenty minutes, he suggested that they mave from the
kitchen to the living room. where Constand met him after going to the restroom, Cosby
testified that Constand sat next to him on the couch and they began kissing and touching
each other, According to Cosby, they laid together on the couch while he touched her
breasts and inserted his fingers into her vagina. Afterwards, Cosby teld her to try to get
some sleep, and then he went upstairs to his bedroom. He came back downstairs two
hours later to find Constand awake. He then escorted her to the kilchen where they had a
muffin and tea,

Cosby was questicned about his telephone conversations with Constand's mother. Cosby
admilled that he leld Constand and her mother that he would write down the name of the
pills that he gave her and then send it to them, but that he failed 1o do so. He further
explained that he would notl admit what the pills were over the phoene with Constand and
her mother because he did not want Censtand’s mather 1o think that he was a perverted
old man who had drugged her daughter. He also noted that he had suspected that the
phone calls were being recorded. Although he did not believe that Constand was making
these allegations in an attempt to get money from him, Cosby explained that, after
Constand and her mather confronted him, he offered to pay for her education and asked
his atlorney lo commence discussions regarding selting up a trust for that purpose. Cosby
admitted that it would be in his best interesls if the public believed that Constand had
consented 1o the encounter, and that he believed he would suffer financial consequences if
the public believed that he had drugged and assaulled her.

Motably, during his depositions, Cosby confessed that, in the past, he had provided

Quaaludes ® —not Benadryl—to other women with whom he wanted to have sexual
inlercourse,

Eventually, Constand settled her civil suit with Cosby for $3.38 million. ¥ Initially, the terms
of the setllement and the records of the case, including Cosby's deposilions, were sealed,
However, following a media request, the federal judge who presided “71108 aver the civil
suit unsealed the records in 2015,

By that paint, then-D.A. Castor had moved on from the district attorney's office and was
serving as a Montgomery County Commissioner. He was succeeded as district attorney by
his former first assistant, Risa Vetri Ferman, Esquire. '” Despite her predecessor's
diecision not to prosecute Cosby, upen release of the civil records, District Altorney Ferman
reopened the criminal investigation of Constand's allegations. Then-First Assistant District

Attorney Kevin R. Steele ' was present during the initial stages of the newly-revived
investigation and participated in early discussions with Cosby's new lawyers, Brian J.
KMchMonagle, Esquire, and Pairick J. O°Canner, Esquire,

On September 23, 2015, upon learning that 0.A. Ferman had reopened the case, former
LLA. Castor sent her an email, to which he attached his February 17, 2005 press release,
stating the following:

Dear Risa,

| cerainly know better than to believe whal | read in the newspaper, and | have
witnessed first hand your legal acumen. So you aimost certainly know this already. I'm
wriling 1o you jus! m case you might have forgotten whal we did with Cosby back in
2005, Altached is my opinion from then,
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Dnce we decided that the chances of pravailing in a cniminal case were oo remote {o
make an amrest, | concluded that the best way to achieve justice was to create an
atmosphere where [Constand] would have the best chance of prevailing in a civil suit
against Cosby. With the agreement of [Attorney] Phillips and [Constand's] lawyers, |
wrote the attached as the ONLY commen! | would make while the civil case was
pending. Again, with the agreement of the defense lawyer and [Constand's] lawyers, |
intentionally and specifically bound the Commonwealth that there would be no state
prosecution of Cosby in order 1o remove from him the ability to claim his Fifth
Amendmean! protection against sal-incrimination, thus forcing him to sit for a deposition
under path. [Attorney Phillips] was speaking for Cosby's side at the ime, bul he was in
contact wilh Cosby's civil lawyers who did not deal with me directly that | recall. | only
discovered today that [Attomey Phillips] had died. But those lawyers representing
[Constand] civilly, whose names | did not remember until | saw them in recent media
accounts, were part of this agreement because they wanled lo make Caosby testily. |
believed al the ime that they thought making him testify would solidify their civil case,
but the only way to do thal was for us (the Commonwealth) to promise not to prosecute
him. So in effect, that is what | did. | never made an imporant decision without
discussing it with you during your tenure as First Assistant,

Knowing the above, | can se@ no possibility that Cosby's deposition could be used in a
state criminal case, because | would have to testify as to what happened, and the
depaosition would be subject to suppression. | cannot believe any state judge would allow
that deposition into evidence, nor anything derived therefrom. In fact, that was the
specific intent of all parties invelved including the Commanwealth and the plaintiff's
lawyers. Knowing this, unless you can “77109 make oul @ case withoul that deposition
and without anything the depaosition led you to, | think Cosby would have an action
against the County and maybe even against you personally, That is why | have publically
suggested looking for lies in the deposition as an alternative now that we have leamed of
all these other victims we did not know about at the time we had made the go, no-go
decision on arresting Cosby. | publically suggested that the DA in California might try a
common plan scheme or design case using [Constand's] case as part of the res gestae
in their case. Because | knew Maontgomeary County could not prosecute Cosby for a
saxual offense, if the deposition was needed to do so. Bul | thought the DA in California
might have a shot because | would not have the power 1o bind another stale’s
prosecutor,

Some of this, of course, is my opinion and using Cosby's deposition in the CA case,
might be a siretch, but one thing is fact: the Commonwealth, defense, and civil plaintiffs
lawyers were all in the agreement that the attached decision from me stripped Cosby of
this Fifth Amendment privilege against selfdnerimination, forcing him to be deposed. That
led to Cosby paying [Consland] a lot of money, a large percentage of which wenl 1o her
lawyers on a contingent fee basis. In my opinion, those facts will render Coshy's
deposition inadmissible in any prosecution in Montgomery County for the incident that
occurred in January 2004 in Cheltenham Township.

Bruce
W.T., 2f2/2016, Exh. D-5.

Replying by letter, DA, Ferman azserted that, despite the public press release, this was
the first she had leamed about a binding understanding between the Commonwealth and
Cosby. She requested a copy of any writtén agreement not 1o prosecule Cosby, DA,
Castor replied with the following email;

The attached Prass Release is The wrillen detarmination (hal we would nol prosecule
Cosby. That was what the lawyers for [Constand] wanted and | agreed. The reason |
agreed and the plaintiffs lawyers wanted it in writing is 5o that Cosby could nol take the
Sth Amendment 1o avoid being deposed or lestifying. A sound strategy o employ. That
meani to-all involved, including Cosby's fawyer at the time, Mr. Phillips, that whal Cosby
said in the civil litigation could not be used against him in a criminal prasecution for the
event we had him under investigation far in early 2005. | signed the press release for
precisely this reason, al the request of [Constand’s] counsel, and with the acquiescence
of Cosby's counsel, with full and completa intent 1o bind the Commonwesalih that
anything Cosby said in the civil case could not be used against him, thereby forcing him
o be deposed and perhaps testily in a civil tnal without him hawing the ability to “take the

5% 7| decided to creatle the best possible environment for [Constand] 1o prevail and be
compensated. By signing my name as Distnict Alttorney and 1ssuing the attached, | was
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“gsigning off” on the Commonwealth not being able to use anything Cosby said in the civil
case against himin a criminal prosecution, because | was stating the Commomwealih wiil
not bring a case against Cosby for this incident based upon then-available evidence in
ordar o help [Constand] prevail in her civil action. Evidenily, that sirategy worked.

The altached, which was on lelterhead and signed by me as District Altorney, the
concept approved by [Constand's] lawyers was a “wrllen declaration™ *1770 from the
Atterney for the Commonwealth there would be no prosecution based on anything Cosby
said in the civil action. Naturally, if a prosecution could be made outl withoul using what
Cosby said, or anything derived from what Cosby said, | believed then and confinue to
believe that a prosecution is not preciuded.

id., Exh. D-7.

Despite her predecessor's concems, DA, Ferman and the investigators pressed forward,
reopening the criminal case against Cosby, Members of the prosecutorial team travaled to
Canada and met with Canstand, asking her to coopearate wilh their efforls to prosecule
Cosby, even though she had specifically agreed not fo do so as part of the civil settlement.
Investigators 2lso began to identify, locate, and interview other women that had claimed to
have been assaulled by Cosby.

Mearly a decade after D.A. Castor's public decision not to prosacule Cosby, the

Commonwealth charged Cosby with three counts of aggravated indecent assault 12
stermming from the January 2004 incident with Constand in Casby's Cheltenham rasidence,
On January 11, 2016, Cosby filed a petition for a writ of habeas corpus ' seeking, infer
alia, dismissal of the charges based upon the former DA, Castor's purporied promise—
made in his representative capacily on behalf of the Commaonwealth—that Cosby would
not be prosecuted. The Commonwealth filed a response to the motion, to which Cosby
replied.

From February 2-3, 2018, the iral courd conducted hearings on Cosby's habeas pelition,
which it ultimately denied. Later, in ils Pa.F. A F. 1825(a) opinion, the tnal court explained
that “the only conclusion that was apparent” from the record “was that no agreement or
promise not to prosecute ever existed, only the exercise of prosecutonial discretion.” Tr. Ct.
Op. ("T.C.0.7%, 2142019, at 62, In support of this conclusion, the trial court provided a
lengthy summany of what it found (o be the perlinent facls developed ai the habeas compus
hearing. Because our analysis in this case focusas upon the trial courl's intarpretation of
those testimonies, we reproduce that courl's synopsis here:

On January 24. 2005, then District Attorney Bruce L. Castor, Jr.. issued a signed press
release announcing an investigation into Ms, Constand’s allegations. Mr, Castor testified
that as the District Atlomey in 2005, he oversaw the investigation into Ms. Constand's
allegations, Ms. Ferman supervised the investigation along with County Detective
Richard Peffall and Detective Richard Schaeffer of Cheltenham. Mr. Castor lestified that
"| assigned who | thought were our best people to the case. And | ook an active role as
District Attorney because | thaught | awed il lo Canada to show that, in Amarica, we will
invesligale allegations against celebrities.”

Mr, Castor testified that Ms, Consland went 1o the Canadian police almost exactly one
year after the alleged assaull and that the case was ultimately referred *1711 lo
Monigomery County. The [ack of a prompt complaint was significant to Mr. Castor in
terms of Ms. Constand’s credibility and in terms of law enforcement’s ability 1o coliect
physical evidence. He also placed significance on the fact that Ms. Constand told tha
Canadian authorities thal she contacted a lawyer in Philadelphia prior to speaking with
them. He also reviewed Ms. Constand's statemenis lo police. Mr, Caslor fell that there
were inconsislences in her stalements. Mr. Castor did not recall prass quotes atlributed
to him calling the case “weak™ at a 2005 press conference. Likewise, he did not recall the
specific statement, “[ijn Pennsylvania we charged people for cnminal conduct. We don't
charge people with making a mistake or doing something foolish;” however. he indicaled
that it is a true statement,

As par of the 2005 investigalion, [Cosby] gave a full statement 1o kaw enforcement and
his Pennsylvania and New York homes were searched. [Cosby] was accompan:ed by
counsel and did not invoke the Fifth Amendmeant at any fime during the statement. Afler
[Cosby's] interview, Ms. Constand was interviewed a second lime. Mr, Caslor never
personally met with Ms. Constand. Following thatl interview of Ms, Constand, Mr. Castor
spoke 1o [Cosby's] attorney Walter M. Phillips, Jr. Mr. Phillips toid Mr. Castor thal dunng
the year between the assaull and the report, Ms. Constand had multiple phone contacts
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with [Cosby]. Mr, Phillips was also concernad that Ms. Constand had recorded phone
calls with [Cosby]. Mr. Phillips told Mr. Castor that if he obtained the phone records and
the recorded calls he would conclude that Ms. Constand and her maother were attempting
was lo gel money from [Coshy] so they would not go to the police. While he did not
necessarily agree with the conclusions Mr. Phillips thought waould be drawn from the
records, Mr. Castor directed the police o obtain the records. Mr. Castor's recollection
was thal there was an "inordinate number of [phone] contacts” between [Cosby] and Ms.
Constand after the assaull. He also confirmed the existence of al least two “wire
interceptions,” which he did not believe would be admissible.

As part of the 2005 investigation, aliegations made by other women were also
investigated. Mr. Castor delegated that investigation to Ms. Ferman. He testified that he
determined that, in his opinton, these allegations were unrefiable,

Following approximately ane month of investigation, Mr. Castor concluded that “there
was insufficient credible and admissible evidenced upon which any charge against Mr.
Cosby related to the Constand incident could be proven beyond a reasonable doubt,” He
testified that he could either leave the case open at that point or definitively close the
case to allow a civil case. He did nol believe there was a chance that the ciminal case
could get any better. He believed Ms. Constand's actions created a eredibility issue that
could nol be overcome,

Mr. Castor further indicated, “Mr. Phillips never agreed to anything in exchange for Mr.
Cosby not being proseculad.” Mr. Castar testified thal he told Mr. Philips of his legal
assessment and than told Ms. Ferman of the analysis and direcled her o contact
Constand's attorneys, He testified that she was to contact the aftornays o let them know
that "Cosby was nol going to be prosecuted and that the purpose for that was that |
wanted to create the atmosphere or the legal conditions such that Mr. *1172 Cosby would
never be allowed lo asserl the Fifth Amendment in the civil case.” He lastified that she
did not come back to him with any objection from Ms. Constand's attorneys and that any
objaction from Ms. Constand's attorneys would not have mattered anyway. He later
testified that he did not have any specific recollection of discussing his legal analysis with
Ms. Ferman, bul would be surprised if he did nol,

Mr. Castor testified that he could not recall any other case where he made this type of
binding legal analysis in Montgomery County. He testified thatin a hall dozen cases
during his lenure in the District Attomey’s office, someone would altempt to assert the
Fifth Amendment in a preexisting civil case, The judge in that casas would then call Mr.
Castor to determine il he intended 1o prosecute the person asserling the privilege. He
could confirm that he did not and the claim of privilege would be denied. Mr. Castor was
unable to name a case in which this happened.

After making his decision not to prosecute. Mr. Caslor personally issued a second,
gigned press release on February 17, 2005, Mr, Castor testified that he signed the press
release al the request of Ms. Constand’s altorneys in order (o bind the Commaonwealth
so it "would be evidence that they could show 1o a civil judge that Cosby is not getting
prosecuted.” The press release staled, "After reviewing the above and consulling with
County and Cheltenham Deleclives, the Distnct Attorney finds insufficient, credible and
admissible evidence exists upon which any charge against Mr, Cosby could be sustained
beyond a reasonable doubt.” Mr. Castor testified that this [anguage made it absolute that
[Cosby] would never be prosecuted, “[s]o | used the presant tense, [exists], ... 5o 'm
making it absolute. | said | found that there was no evidence—there was insufficiant
credible and admissible evidence in existence upon which any charge against [Cosby]
could be sustained. And the use of "exisls’ and ‘could’ | meant [0 be absolute.”

The press release specifically cautioned the parties that the decision could be revisited,
“District Attorney Caslor cautions all parlies (o this matter that he waill recansider this
decision should the need anise,” He leslified thal inclusion of this senlence, waming that
the decision could be revisited, in the paragraph aboul a civil case and the use of the
word “this,” was intended to make clear that it applied to the civil case and not 1o the
prosecution. Mr. Castor teslified that this sentence was meant o advise the parties that if
they crificized his decision. he would contact the media and explain that Ms. Consland’s
actions damaged her credibility, which would severely hamper her civil case, He testified
that once he was cerlain a prosecution was not viable "I operated under the cerainty that
a civil suit was coming and set up the dominoes to fall in such a way that Mr. Cosby
would be required to testify.” He incduded the language “much exisis in this investigation
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that could be used by others o poriray persons on both sides of the issue in a less than
flattering light,” as a threat to Ms. Constand and her attorneys should they attack his
office. In a 2016 Philadelphia Inguirer article, in reference to this.same sentence, Castor
stated, °F put in there that if any evidence surfaced thal was admissible | would revisit the
issue, And evidently, that is what the DA, 15 doing.” He testified that he remembered
making that statement but that it referred 1o the possibility of a prosecution based on
olher victims in Montgomeny County or perjury.

1713 He testified that the press release was ntended for three audiences, the media,
the greater legal community, and the litiganis. He lestified about what meaning he hoped
that each avdience would glean from the press release. He did not intend for any of the
three groups to understand the entirety of what he meant. The media was to understand
only that [Cosby] would not be amrested. Lawyers would parse every word and
understand that he was saying there was enough evidence to arrest [Cosby] but that Mr.
Caslor thought the evidence was not credible or admissible. The third audience was the
litigants, and they were to understand that they did nol want to damage the civil case, He
then stated that the [itigants would understand the entirety of the press release, the legal
community most of it and the press litlle of it

Mr. Caslor teslified that in November of 2014 he was contacled by the media as a rasult
of a joke a comedian made about [Cosby]. Again, in the summer of 2015 after the civil
depositions were released, media approached Mr. Castor. He testified that he told every
reporter that he spoke toin this time frame that the reason he had declined the charges
was (o strip Mr. Cosby of his Fifth Amandment privilege. He lestified thal he did nol learmn
the investigation had been reopenad until he read in the paper that [Cosby] was arrested
in December 2015, but there was media speculation in September 2015 that an arrest
might be imminent.

On Seplember 23, 2015, apparently in response o this media speculation, unprompted
and unsolicited, Mr. Caslor senl an email to then District Allorney Risa Vetlr Ferman, His
email indicaled, in pertinent part,

I'm writing you just in case vou might have forgotien what we did with Cosby back in
2005... Once wa decided thal the chances of prevailing in a criminal case were (oo
remaole lo make an arresl. | concluded that the best way (o achieve juslice was to
create an atmosphere where [Constand] would have the best chance of prevailing in a
civil suit against Cosby. With the agreement of [Attorney Phillips] and [Constand’s]
lawyer, | wrole the allached [press release] as the ONLY comment | would make while
the civil case was pending. Again, with the agreeament of the defense [awyer and
[Constand's] lawyers, | intentionally and specifically bound the Commonwealth that
there would be no state prosecution of Cosby in order to remova from him the ability to
claim his Fifth Amendment protection against sell-ingcnimination, thus forcing him to sit
for a deposition under cath, ... Bul those lawyers representing [Constand] civilly ...
were part of this agreement because they wanted to make Cosby testify. | believed at
the ime that they thought making him testify would solidify their civil case, but the only
way 1o do that was for us (the Commonwealth) to promise nat to prosecute him. Sa in
effect, that is what | did. | never made an imporant decision without discussing it with
you during your tenure as Firsl Assistani.

[B]ut one thing is fact. The Commonwealth, defense and civil plaintiff's lawyers were all
in agreement that the attached decision from me stripped Cosby of his Fifth
Amendmant privilege against sell-incrimination forcing him (o be deposed.

He indicated in his email that he learned Mr. Phillips had died on the date of his email.
The email also suggested that the *1174 deposition might be subject fo suppression,

Ms. Ferman responded to Mr. Castor's email by lefter of Seplember 25, 2015, requesting
a copy of the “written declaration” indicating that [Cosby] would not be prosecuted. In her
letter, Ms, Ferman indicated thal "[tihe first | heard of such a binding agreemenl was your
emaill sent this pasl Wednasday. The first | heard of a written declaration documenting
the agreement not to prosecute was authored on 3/24/15 and published loday by
Margarel Gibbons of the Intelligencer. ... We have been in conlact with counsel for both
Mr. Cosby and Ms. Consiand and neither has provided us with any information aboul
such an agreement.”

hr. Castor responded by email. His email indicated,
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The altached Press Release is the written determination that we would ndl prosacute
Cosby. Thal was whal the lawyers for the plaintifis wanted and | agreed. The reason |

agreed and the plaintiff's wanted it in writing was so Cosby could not take the sth
Amendment to avoid being deposed or testifang. ... That meant to all involved,
including Cosby's lawyer at the time, Mr. Phillips, that what Cosby said in the civil
litigation could not be used against him in a criminal prosecution for the evenl we had
him under investigation for in early 2008. | signed the press release for precisely this
reason, al the request of Plainliffs counsel, and with the acquiescence of Cosby's
counsel, with full and complete intent to bind the Commonwealth that anything Cosby
said in the civil case could not be used against him, thereby forcing him to be deposed

and perhaps testify in a civil irial without the ability 1o “take the 5" " | decided 1o create
the best possible environment for the Plaintiff to prevail and be compensated. By
signing my name as District Altorney and issuing the attached, | was “signing off” on
the Commaonwealth not being able to use anyihing Cosby said in the civil case againsl
him in a criminal prosecution, because | was stating the Commonweaith will nol bring

a case against Cosby for the incident based on the then-available evidence in order o
help the Plaintiff prevail in her civil action ... [njaturally. if a prosecution could be made
oul without using whal Cosby said, or anything derived from what Cosby said, |
believed then and continue lo believe thal a proseculion i not precluded.

Mr. Castor testified that he intended lo confer transactional immunity upon [Cosby] and
that his power to do so0 as the sovergign was derived from commaon law not from the
slatutes of Pennsylvania. In his final email to Ms. Ferman, Mr. Castor stated, "l never
agreed we would not prosecule Cosby.”

As noled, Ms. Constand's civil attormeys also testified at lhe hearing. Dolores Troiani,
Esq. testified that during the 2005 investigation, she had no contact with the District
Attorney's office and limited contact with the Cheltenham Police Department. Bebe
Kivilz, Ezq. lestified thal during the 2005 invesligation she had imited contact with then-
First Assistant District Attorney Ferman, The possibility of a civil suit was never
discussed with anyone from the Commonwealth or anyone representing [Cosby| dunng
the criminal investigation. At no time did anyone from Cheltenham Police, or the District
Attorney's Office, convey 1o Ms. Trolani, or Ms. Kivitz, that [Cosby] would never be
prasecuted. They leamed that the criminal case was declined from a reporler whe came
lo *1715 Ms. Troiani's office in the evening of February 17, 2005 seeking comment about
what Bruce Castor had done, The reporter informed her that Mr, Castor had issued a
press release in which he declined prosecution, Ms. Troiani had not receive any pnor
nofification of the decision not to prosecute,

M=, Constand and her attormeys did nol request 8 declaration from Mr. Castor that
[Cosby] would not be prosecuted. Ms. Troiani testified that if [Cosby] altempted to invoke
the Fifth Amendment during his civil depositions they would have filed a mation and he
woulkd have likely been precluded since he had given a statement to police. If he was
permitted 1o assert a Fifth Amendmant privilege, they would have been entitled to an
adverse inference jury instruction. Additionally, if [Cosby] asserted the Fifth Amendment,
Mz, Constand's version of the story would have been the only version for the jury to
consider. Ms. Constand and her counsel had no reason to request immunity. At no time
during the civil suit did Ms, Troiani receive any infarmation in discovery or from [Cosby's]
attorneys indicating that [Cosby] could never be proseculed.

Ms. Troiani testified that she undersiood the press release o say that Mr, Caslor was not
prosecuting at that ime but if additional information arose, he would change his mind.
She did not take the language, "District Atternay Caslor cautions all parties 1o this matter
that he will reconsider this decision should the need arise.” to be a threal not lo speak
publicly. She continued lo speak to the press; Mr. Castor did not retaliate.

Ms. Troiani was present for [Cosby's] depositions. Al no paint during the depositions was
there any mention of an agreement or promise nod 1o prosecute. In her experience. such
a promise would have been put on the record al the civil depasitions. She testified that
dunng the four days of depasitions, [Cosby| was nol cooperative and the depositions
were extremely contentious., Ms. Troiani had to file motions 1o compel [Cosby's] answers.
[Cosby's] refusal o answer questions related lo Ms. Consland's allegations fermed the
basiz of a motion o compel. When Ms. Troiani attempted to guestion [Cosby] about the
allegations, [Casby's] atlorneys Euugnﬁb have his siatement {o police read into the
record in lieu of cross examination,
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Ms. Troiani testified thal one of the initial provisions [Cosby] wanted in the civil settlement
was a release from criminal liability. [Cosby's civil attorney Patrick] O'Ceonner's letter to
Ms. Ferman does not dispute this fact. [Cosby] and his attorneys also requested that Ms.
Trotani agree lo destroy her file, she refused. Eventually, the parties agreed on the
language that Ms. Constand would not initiate any ciminal complaint. The first Ms,
Troiani heard of a promise not to prosecute was in 2015, The first Ms. Kivitz learned of
the purpored promise was in a 2014 newspaper article,

John B. Schmitl, Esq., testified that he has represented [Cosby] since 1983, In the early
18905, he became [Cosby's] general counsel. In 2005, when he became aware of the
instant allegaticns. he retained eriminal counsel, William Phillips, Esq., on [Cosby's)
behall. Mr. Phillips dealt directly with the prosecutor's office and would then discuss all
matters with Mr. Schmitt. [Cosby's] January 2008 interview took place al Mr. Schmitt's
office. Both Mr. Schmitt and Mr. Phillips were present for the interview. Numerous
questions were asked the answers to which could lead lo eriminal charges. Al no time
during his statement to police did [Cosby] invoke the *1716 Fifth Amendment or refuse to
answer questions. Mr. Schmitt testified that he had inlerviewed [Cosby] prior to his
statement and was not concerned about his answoers, Within weeks of the inlerview, the
District Altorney declined 1o bring a prosecution, Mr. Schmitt testified that Mr, Phillips told
him that the decision was an irrevacable commitment that District Altarney Castor was
not going to prosecute [Cosby]. He received a copy of the press release.

On March B, 2005, Ms. Constand filed her civil sult and Mr. Schmitt retained Patrick
O'Conner, Esq,, as civil counsel. Mr. Schmitt participated in the civil case. [Cosby] sat for
four days of deposilions. Mr, Schmilt testified that [Cosby] did not invoke the Fifth
Amendment in those depositions and that he would not have let him sit for the
depositions if he knew the criminal case could be recpened,

He lestified thal generally he does try to get agreements on [Cosby's] behalf in writing.
During this time period, Mr, Schmilt was involved in written negotiations with the National
Enquirer, He testified that he refied on the press release, Mr, Castor's word and Mr.
Phillips’ assurances that what Mr. Castor did was sufficient. Mr, Schmitt did not
persanally speak to Mr. Castor or get the assurance in writing. During the depaositions,
Mr. O'Conner objected to numeraus questions. Al the lime of the depositions. Mr.
Schmill, through his negoliations with the National Enguirer, learned that there were
Jane Doe witnesses making allegations against [Cosby]. [Cosby] did not assert a Fifth
Amendment privilege when asked about these other women. Mr. Schmitt testified that he
had not formed an opinion as to whether Mr. Castor's press release would cover that
tastimony,

Mr. Schmitt testified that during negotiations of the settiement agreement there were
references to a criminal case. The seltlement agreement indicated that Ms. Constand
would nof initiate a criminal case against Mr, Cosby. Mr. Schmitt did not come forward
when he leamed the District Altorney’s office re-opened the case in 2015.

T.C.0. at 47-61 [cleanad up).

Notably, when District Attorney Castor decided not to prosecute Cosby, he “absolutely”
intended to remove “for all time” the possibility of prosecution, because “the ability to take
the Fifth Amendment is also for all ime removed.” N.T., 2/2/2016, at 67. The trial court
sought clanfication from Mr. Castor about his statement in his second email to DA, Ferman
that he still believed that a prosecution was permissible as long as Cosby's depositions
were not used in such proceedings. Former DA, Castor explained to the court that he
meani thal a proseculion may be available only if other victims were discovered, with
charges related only lo those victims, and without the use of Cosby's depositions in the
Constand matter. Specifically, former D.A. Castor slated that what he was “Irying 10 convey
to Mrs. Ferman [was that his] binding of the Commonwealth nol to prosecute Cosby was
not for any crime in Montgomery County for all time. It was anly for the sexual assaull
crime in the Constand case,” M.T,, 20272016, at 224-25, He continued, “[s]o if they had
evidence lhal some of these other women had been sexually assaulled at Cosby’s home in
Chellenham, then | thought they could go ahead with the prosecution of that other case
with some other viclim, 8o long as they realized they could not use the Constand
deposition and anything derived therefrom.” id.

As noled, the Inal court denied the motion, finding that then-D A&, Castor never, *T7117in &8
fact, reached an agreement with Cosby, or even promised Cosby that the Commonwealth
would not prosecute him for assaulting Constand. T.C.0. al 62. Instead, the tral courd
considered the interaction between the former district altorney and Cosby lo be an
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incomplete and unauthorized comemplation of transactional immunity. The trial cour found
no authority for the “proposition that 2 proseculor may unilaterally confer transactional
immunity through a declaration as the sovereign,” Id. Rather, the court noted, such
immunity can be conferred only upan strict compliance with Pennsylvania's immunily

statute, which is codified at 42 Pa.C.5. § 5347, "% Per the terms of the statute, permission
fram a court is a prerequisite lo any offer of transactional immunity. See id, § 5847(b) ("The
Attorney General or a dislricl altorney may reguest an immunily order from any judge of a
designated courl.”), Because DA, Castor did not seek such permission, and instead acled
of his own volition, the trial court concluded that any purported immunity offer was
defective, and thus invalid. Consequently, according to the Irial court, the “press release,
signed or nol, was legally insufficient to form the basis of an enforceable promise nol to
prosecule,” T.C.O. al G2,

The trial court also found that “Mr. Castor's testimony about what he did and how he did it
was equivocal at best.” Id. al 3. The court deemed the former district attorney's
characterization of his decision-making and intent 1o be inconsistent, inasmuch as he
testified al times thal he intended transactional immunity, while asserting at cther times that
he intended use and dernvative-use immunily. The trial court specifically credited Atlarnay
Troiani's statements that she never requested that Cosby be provided with immunity and
that she did not specifically agree to any such offer.

As further suppor for the view that no agreement was reached, nor any promise extended,
the trial court nated that, in his initial statement to police, which was voluntarily provided
and not under oath, Cosby did nol invoke his Fifth Amendment rights. Instead, Cosby
presented a narrative *7118 of a consensual sexual encounter with Constand, which he
asserted again later in his depositions. “Thus,” the trial court explained, “there was nothing
to indicate that [Cosby's] cooperation would cease if a civil case were filed ™ o, al 65. Since
Cosby previously had discussed the incident without invoking his right 1o remain silent, the
court found no reason to believe that Cosby subsequently would do 5o in a civil case 50 as
to necessitate the remedy that the former district attorney purported to provide in
anticipation of that litigation.

The trial court further held that, even if there was a purported grant of immunily, Cosby
could not insist upon its enforcement based upon the contractual theory of promissory
estoppel, because “any reliance on a press release as a grant of immunity was
unreasonable.” Id. Specifically. the court noted that Cosby was represented at all times by
a compatent team of altorneys, but none of them “oblained [D.A} Castor's pramise in
writing or memonalized it in any way." /d. at 65-66. The failure to demand wrillen
documentation was evidence thal no promise not (o prosecute was ever extended, For
these reasons, the trial coun found no legal basis to estop the Commonwealth fram
prosecuting Coshy.

Cosby filed a notice of appeal and a petiion for review with the Superior Court. In response
to the filings, the Superior Court temporarily stayed the proceedings below. However, upan
a motion by the Commaonwealih, the Superor Court quashed the appeal and lifted the stay.
This Court likewise rejected Cosby's pre-trial afforts (o appeal the adverse rulings, denying
his petition for allowance of appeal, his petition for review, and his emergency pelition for a
slay of the proceadings.

On May 24, 2016, following a preliminary hearing, all of Cosby’s charges were held for trial,
Thereafter, Coshy filed a number of pretrial motions, including a pelition for a writ of
habeas corpus, a molion to dismiss the charges on due process grounds, and, most
pertinent here, a “Molion to Suppress the Contents of his Deposition Testimany and Any
Evidence Derved therefrom on the Basis that the District Attorney's Promise not to
Prosecute Him Induced Him to Waive his Fifth Amendment Right Against Sel-
Incrimination,” After holding a hearng on the suppression motien, at which na new
testimony was taken, the trial court again concluded that former District Atlormey Castor's
testimony was equivocal, credited the testimony of Constand's attorneys, and lound that no
promise or agreement not to prosecute existed. Having so determined, the court discerned
o [clonsttutional barsier (o the use of [Cosby's] civil deposition tesiimony” against him at
trial, and it denied the suppression motion. '* Later, the Commonwealth would introduce
portions of Cosbhy's deposition lestimony against Cosby, including his admissions 1o using
Cuaaledes during sexual encounters with women in 1he paslL,

On Saplember 8, 2016, the Commonwealih filed a “Motion 1o Introduce Evidence of Other
Bad Acts of the Defendant,” which Cosby opposed by written response. The
Commonwealth sought to introduce evidence and testimony from ather women who
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alleged that Cosby had sexually assaulled them, instances that could not be prosecuted
due to the lapse of applicable stalutes of limitations. On February 24, 2017, the trial court
granied the Commonwealth’'s motion, but permitted *7179 only one of these alleged past
viclims to testify at Cosby's trial.

On December 30, 2016, Cosby filed a motion zeeking a change in venue or venire, The
trial court kept the case in Montgomery Counly, but agreed that the jury should be selected
from a different county. Thus, Cosby's jury was selected from residents of Allegheny
County, and trial commenced. On June 17, 2017, afler seven days of deliberation, the jury
announced that it could not reach & unanimous verdict, The trial court dismissed the jury
and daclared a mistrial.

Ahead of the second frial, the Commonwealth filed a motion seeking to infroduce the
testimony of a number of addilional women who offered 1o 1estify about Cosby's prior acls
of sexual abuse, Generally, the women averred that, in the 19805, each had an encounier
with Casby that involved either alcohol, drugs, or both, that each became intoxicated or
incapacitated after consuming those substances, and that Cosby engaged in some type of
unwanted sexual contact with each of them while they were unable to resist. The dates of
the conduct that formed the basis of these allegations ranged from 1982 (o 1980,
approximately fifleen to twenty-two years before the incident involving Constand, Again,
Cosby opposed the molion, Following aral argument, and despite there being no change in
circumstances other than the first jury's inability to reach a unanimaus verdict, the trial court
granted the Commonwealth's molion in part, increasing the number of prior bad acls
wilnesses allowed al trial from one o five. The selection of the five witnesses from a pool
of at least nineteen women was lef] entirely to the Commaonwealth,

The Commonwealth selected, and introduced testimony at Cosby's second trial from, the
fallowing women;

Janice Baker-Kinney. In 1982, Baker-Kinney worked at a Harrah's Casino in Reno,
Mevada. During that year, a friend invited her o a party that, unbeknownst to her, was
being hetd at a temporary residence used by Cosby in Reno. Al the time, Baker-Kinney
was bwenty-four years old; Cozby was forty-five. When Baker-Kinney amived at the
rasidence, she realized that there actually was no party, at least as she undersiood the
term. Besides Cosby, Baker-Kinney and her friend were the only people there, Cosby gave
Baker-Kinney a beer and a pill, which she believed may have been a Quaalude. A short
time later. Cosby gave her a second pill. She took both veluntarily. after which she became
dizzy and passed oul. When she awakened, she was on a couch in another room, Her shirt
was unbultoned and her pants were unzipped. Cosby approached and sal next to her.
Cosby then leaned har against his chasl. He fondled her breasts and her vagina. Still
intoxicated, Baker-Kinney followed Cosby to an upsiairs bedroom. She had no memiory of
what happened after entering the bedroom until the following morning. when she woke up
naked next 1o Cosby, who also was naked. Aithough she could not remember for sure,
Baker-Kinney believed that they had had sex. She dressed and left,

Janice Dickinson. Also in 1282, Janice Dickinson met Cosby. She was lwenty-seven
years old. Dickingon was an aspiring model, and Cosby contacted her modeling agancy to
arrange a meeling. Supposadly, Cosby wanted to mentor Dickinson. Along with her agent,
Dickinson met wilh Cosby. Sometime later, while she was on a madeling job, Cosby called
her and offered to fly her to Lake Tahoe, There, Dickinson mal with Casby's musical
director and practiced her vocal skills. Al dinner that night, Cosby armved and met with
Dickinson, who was drinking wing, Dickinson mentioned that she was suffering from
mensirual *7120 cramps. Cosby provided her with a pill to help relieve the discomfort. The
musical director eventually lefl, and Cosby offered 1o discuss Dickinsan's career in his hotel
room. She agreed and accompanied him thare. When they gol 1o the room, Cosby put on a
robe and made a phone call. Dickinson felt lightheaded and had trouble speaking. Cosby
got off the phone, elimbed on lop of Dickinson, and had sexual inlercourse with her,
Dickinson stated thal she was unable 1o move and thal she passed oul soon after Cosby
had finished. When she woke up the next moming, she did not recall how she had amived
at Cosby's room. She was naked from the waist down, had samen on her legs, and felt
pain in her anus.

Heidi Thomas: In 1984, Heidi Thomas was twenty-seven years old, and Cosby was forly-
six, Thomas wanled ta be an aclress and a model. Her agent told her that Cosby was
looking to mentor @ promising young talent. Eventuaily, Cosby invited Thomas o Reno for
some personal acting lessons. Thomas believed that she would be staying at a hotel, but,
when she got to Reno, a car took her to a ranch house where Cosly was slaying. Cosby
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arranged a room in the house for her. When they were the only two people left in the
house, Cosby asked Thomas to audition for him by pretending to be an intoxicaled person,
which she explained to Cosby would be a challenge for her because she had never bean
intoxicated. Cosby asked how she could play such a role without ever having had that
experience. 30, he gave her some wine. Thomas drank only a little of the wine before
becoming extremely inloxicated. She faded in and out of consciousness. Al one point she
came lo on a bed only to find Cosby forcing his penis into her mouth, She passed out and
awoke later feeling sick.

Chelan Lasha. Lasha met Cosby in 1986, while she was working as an aciress and model.
She was only seventeen years old. Cosby was forly-eight. Cosby called her at her home,
and laler visited her there. Lasgha then sent him modeling shots and spoke with him a
number of times on the phone about her career. Cosby invited her to meet him in Las
Vagas, where, he lold her, someone would take better piclures of her. He implied thal she
could get a role on “The Cosby Show.” Enticed by the prospect, Lasha went to Las Vegas,
As promizsed, once there, someone took pictures of her. Someone else gave her a
massage. Eventually, Lasha was alone with Cosby. He gave her a blue pill, which he sald
was an antihistamine that would help with a cold from which she was suffening. Cosby also
provided her with a shot of iquor, Because Lasha trusted Cosby, she voluntarily consumed
both the alcohol and the pill. Cosby then gave her a second shot and fed her to a couch.
Lasha began o feel intoxicated. Lasha was unable o move on her own, and Cosby helped
her lo the bed. Cosby laid next to her, pinched her breasts, and rubbed his genitals against
her leg until she fell something warm on her leg. Lasha woke up the next day wearing only
a robe.

Maud Lise-Lofte Lubln, When Cosby met Lublin in 1888, he was fifty-two years old, and
she was twenlty-three. Lublin also was an aspinng model and actress. Lublin’s agent
informed her that Cosby wanted to meel her. Soon after, Lublin met with Cosby, who told
her that he would refer her 1o 2 modeling agency in New York Cily, Cosby then slarted lo
call her regularly. Lublin considered Cosby to be a menior and a father figure. Once, Cosby
invited her to his hotel, where they talked about improvisation. Cosby poured her a shot of
lrquor and told her io drink it. Mol normally a drinker, Lublin initially declined the shot. When
Cosby insisted, she 1127 drank it. He poured her another shot, and again strongly
encouraged her to drink it. Because she trusted him, Lublin drank the second shot as well.
She quickly felt dizzy and unstable, and was unable to stand on her own. Cosby asked her
to sit between his legs and lean against his chest. He stroked her hair and talked, but she
could not hear his words, She could nol move or get up, She awoke two days later at her
home, with no idea how she got there,

The ftrial court rejected Cosby's arguments that the introduction of testimonies from the five
prior bad acts wilnesses violated his due process rights, and that the incidents were too
remote in time and too dissimilar to have probative value, let alone probative value
sufficient to overcome the unduly prejudicial impact of such evidence. The court noted that
prior bad acls evidence generally cannal be used to establish a criminal propensily or to
prove thal the defendant acted in conformity with the past acts, but that such evidence can
be used to show maotive, opporunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident, 5o long as the probative value of the evidence oulweighs
its prejudicial effect. ' The court then determined that the testimony of the five prior bad
act withesses—and the deposilion testimony pertaining to the prior use of Quaaludes—was
admissible to demonstrale Cosby's commaon plan. scheme, or design. The trial courl
reasoned that the similarity and distinctiveness of the crimes bore a logical connection to
Constand's allegations, and amounted to a “signature of the same perpetrator” '’
Comparing the past and present allegations, the court noted that each woman was
substantially younger than Cosby and physically fit: that Cosby iniliated the contact with
each woman, primarily though her employment: thal each woman came to trust Cosby and
view him as a friend or menlor; that each woman accepled an invitation to a place that
Cosby controlled; that each woman consumed a drnk or a pill, often at Cosby's insislance;
that each woman became incapacitated and unable to consent o sexual contact; and that
Cosby sexually assaulled each woman while each was under the influence of the
iitexicant. /d. at 103-04. These “chilling similarities,” the court explained, rendered Cosby's
aclions "so distinctive as Io become a signature,” and therefore the evidence was
admissible lo demonstrate a commaon plan, scheme, or design. /d. at 104,

The court further determined that the prior bad acts evidence was admissible to
demonsirate that Cosby's actions were not the result of mistake or accident. The court
rehed in large part upon then-Chief *1122 Justice Saylor's concurrence in Commonweaith
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v Hicks, 638 Pa. 444, 156 A.3d 1114 {2017}, which suggested the “dacirine of chances” as
another “theory of logical relevance that does not depend on an impermissible inference of
bad characier, and which is most greatly suited to disproof of accident or mistake.” id. at
1131 (Saylor, C_J., concurring). The tnal courd reasoned thal the purpose of the evidence
was nol to demonsirate that Cosby behaved in conformity with a criminal propensity, but
rather o “establish (he objective improbability of so many accidents befalling the defendant
ar the defendant becoming innocently enmeshed in suspicious circumsiances so
frequently.” Id. a1 1133 (Saylor, C.J.. concurring). The court noted that there was no dispute
that 3 sexual encounter between Cosby and Constand had cocurred; the contesled issue
was Constand’s consent, The prior bad acts evidence, therefore, was “relevant to show a
lack of mislake, namely, that [Cosby] could notl have possibly believed that | ] Constand
consented to the digital penetration as well as his intent in administering an intoxicant.”
T.C.0. at 108. Similarly, with regard to the "doctrine of chances,” the court opined that the
fact thal nineteen women were praffered as Rule 404{h) witnesses “lends [sic] to the
conclus:on thal [Cosby] found himself in this siluation more frequently than the general
population.” Id. Accordingly, "the fact that numerous other women recounted the same or
similar story, further supports the admissibility of this evidence under the doctrine of
chances.” id.

The trial courl recognized that the alleged assaulls upon the prior bad acls wilnesses were
remote in lime, but it explained that remoteness "is but one factor that the court should
consider.” /d. at 97, The court reasoned that the distance in time between the prior acts and
the incident invalving Constand was “inversely proportional to the similarity of the other
crimes or acts.” id. (citing Tyson, 119 A 3d at 353). Stated more simply, the “more similar
the crimes. the less significant the length of time that has passed.” /d.at 98 (ciling
Commonwealth v Luklisch, 451 Pa. Super, 500, 680 A, 2d B77 (1996)). The court noted
that, while there was a significant temporal gap between the prior incidents and Constand's
case, the alleged assaults involving the prior bad acts witnesses occurred relatively close
in ime to each other, Thus, “[wjhen taken together,” the court explained, “the sequential
nature of the acts coupled with their nearly identical similarities renders the lapse of time
unimportant.” id. at 108,

To be unfairly prejudicial, the trial court emphasized, the proffered evidence must be
“unfair,” and must have a “tendency o suggest decision on an improper basis or to divert
the jury's attention away from its duty of weighing the evidence impartially.” /d. at 100
(quoting Pa.R.E. 403 cmt). Evidence “will not be prohibited merely because it is harmful to
the defendant.” and a court "is not required to sanitize the trial to eliminate all unpleasant
facts.” Id. at 100-01 {quoling Commonwealth v. Conte, 188 A 3d 1169, 1180-81 {Pa. Super,
2018)). For the trial court, the aforementioned similarities between Constand's claim and
that of the other alleged victims weighed in favor of admissibility, particularly because the
court believed that the Commaonwealth had a “substantial need” for the evidence. Id. at
109, "Where the parlies agreed that the digital penetration occurred, the evidence of other
acls was necessary o rabul [Cosby's] charactenzation of the assaull as a consensual
ancounter.” id. "Furtharmaore,” the cour opined, “Ms. Constand did not report the assault
until approximately one year later, further supporiing the Commonwealth’s need for the
evidence.” Id. at 110. With regard to *1723 the prejudicial impact of the evidence, the coun
suggested that it had sufficiently mitigated any potential prejudice when it imited the
number of wilnesses who could testity (at the second trial) to just five of the nineteen
witnesses that the Commaonwealth requested. /d, The court noted that it found all nineteen
witness’ testimony to be relevant and admissible, but limited the number to five so as to
miligate the prejudice 1o Cosby. The courl added that it gave cautionary instructions on the
permissible use of this evidence, designed so as to limit its prejudicial impact. /d. at 110-11.

Finally, the trial coun rejected Cosby's challenge to the admissibility of the contents of his
deposition testimony o the extent that it concerned his use of Quaaludes in decades past.
The cour opined that Cosby's "own words aboul his use and knowledge of drugs with a
depressant effect was relevant to show his intenl and motive in giving 2 depressanito [ ]
Constand.” id. at 115. Because the evidence demaonstrated Cosby's knowledge of the
effects of drugs such as Quaaludes, the cour reasoned, Cosby “either knew [Constand]
was unconscious, or recklessly disregarded the risk that she could be.” fd. As with the Rule
404(b) witnesses, the cour found that any prejudicial effect of this evidence was miligated
by the courl's cautionary instructions, fd. Accardingly, the court trial opined that all of the
Fule 404(1) evidence was admissible.

At the conclusion of a second jury trial, Cosby was convicled on all three counts of
aggravaled indecen! assaull. Following the denial of a number of post-trial motiens, the tnal
court deemed Cosby 1o be a "sexually violent predator” pursuant o the then-applicable
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version of the Sex Offender Registration and Nolification Act "SORNAT), 42 Pa.C.5. §%
4799,10-9799.41, The trial court then sentenced Cosby lo three (o len years in prison,
Cosby was denied bail pending an appeal. He filed post-sentence motions seeking a new
trial and a modification of his senlence, which were denied.

Cosby timely filed a nolice of appeal. prompling the tnal courl to order him o file a concise
statement of errors complained of on appeal pursuant to Pa.R.A.F. 1825(b). Cosby
complied. On May 14, 2019, the trial court responded to Cosby's concise statement with ils
opinion, issued pursuant to Pa.R.AF 1825(a).

A unarnimous panel of the Supericr Court affirmed the judgment of sentence in all respecls.
Commonweallh v. Coshy, 224 A.3d 372 (Pa. Super. 20123). The Supenor Court began by
assessing Cosby's challenge to the admissibility of the prior bad acts evidence under Rule
404(b}). The panel observed that a reviewing court must evaluate the admission of
avidence pursuant to the abuse-of-discretion standard. /d. at 397, Addressing the trial
court’s rationale regarding the admissibility of prior bad acls evidence demonsirating a
comman plan, scheme, or design, the panel noted that the exception aims to establish a
perpetrator's identity based upon “hig or her commission of extraordinarily similar criminal
acts on other occasions. The exception is demanding in it[s] constraints, requiring nearly
unigue factual circumslances in the commission of a crime, 50 as to effectively eliminate
the possibility that it could have been committed by anycne other than the accused.” id. al
398 (citing Commaonwealth v« Miller, 541 Pa. 531, 684 A.2d 1310, 1318 (1893)). Although
the common plan, scheme, or design rationale typically is used to establish the identily of a
perpelrator of a particular crime, the Superior Court painted out thatl courls previously have
also used the exceplion “to counter [an] anticipated defense of consent.” Jd. (quoling
Trson. 119 A.3d at 361).

"1124 In Tyson, Jermeal Omar Tyson brought food to his victim, who was feeling ill. Tyson,
119 A 3d ai 356, While Tyson remained in the residence, the victim fell asleep. When she
awoke some lime later, Tyson was having vaginal inlercourse with her. She told Tyson o
stop, and he complied. But, when she fell asleep a second time, he resumed the uninvited
sexual contact. Tyson was arrested and charged with sex-related offenses. Id

Before trial, the Commonwealth sought 1o introduce evidence of a rape for which Tyson
had been convicted in Delaware twelve years earlier, I, The Delaware offense involved a
victim of the same race and of a similar age as the victim in Tyson. fd. The Delaware victim
similarly was casually acquainted with Tyson, invited Tyson into her home, was in a
compromised state, and awoke 1o find Tyson engaged in vaginal intercourse with her. o, at
357. The trial court declined lo admit the Rule 404(b) evidence against Tyscn, /d, at 356,
On intedocutory appaal, the Superor Court reversed the trial court's decision, finding that
the proffered evidence was admissible, i, at 363, The court reasoned that the “relevant
details and surrounding circumstances of each incident further reveal ciminal conduct that
is sufficiently dislinctive 1o establish [thal Tyson] engaged in a commeon plan or scheme.”

Id. at 360. 1% Motably, the Tyson Cour found the twalve-year gap between Tyson's
Delaware conviction and the offense at issue to be “less important” when compared to the
strength of the similarities betwaen the crimes, /d al 361,

With Tyson in mind, the Superior Court tumed its attention to the case sub judice. Based
upon the similarities between Consland's gllegations and those of Cosby's other accusers
identified by the frial court, the Superior Court agreed that the accounts of the five prior bad
acls wilnessas eslablished a “predictable pattern® thal reflected Cosby's "unique sexual
assault playbook.” Cosby, 224 A, 3d at 402, Accordingly, the panel concluded thal the
wiltnesses' lestimony was admizsible to show Cosby's commaon plan, scheme, or design.,

The Superior Court further agreed with the trial court that the prior bad acts evidence was
admissible fo demonstrate the absence of mistake on Cosby's pan as to Constand's
consent, The court concluded that Tyson's rationale was applicable to the instani case. The
court rejecled Cosby's efforts to distinguish Consland's allegations from those dating 1o the
1980s. Cosby emphasized the fact that the relationship batween Cosby and Constand
lasted longer than his relationship with any of the prior bad acts witnesses, that Constand
was a guast al Cosby's home on mulliple accasions, that Cosby and Constand had
exchanged gifis, thal Cosby had made prior sexual advances toward Constand, that the
nature of the sexual contact differed among the alleged victims, and that the alleged prior
assaults occurred in hotel rooms or at the home of a third party, while the incident with
Constand *7125 ccourred in Cosby's home. Id al 401-02. The Supenor Court dismissed
these apparent dissimilarilies as unimpaortant, opining thal “Jijl is impossible far two
incidents of sexual assault involving differant victims o be identical in all respects.” fd at
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402, The courl added that it would be “simply unreasonable” to require iwo incidenis to be
absolutely identical in order to be admissible under Rule 404(b), and concluded that "[ijt is
the pattern itself, and not the mere presence of some Inconsistencies between the various
assaulls, that delermines admissibility under these exceptions.” Id.

As o the lemparal gap between the prior bad acts and the incident invelving Censtand, the
Superior Court acknowledged that, even If the evidence were ctherwize admissible under
Rube 404(b), it "will be rendered inadmissible if it is too remole.” /g al £05 (quoting
Commanwealth v. Shively, 452 Pa. 411, 424 A 2d 1257, 1259 (1981)), The panel agreed
with the trial courl's statement that the significance of the age of a prior bad act is “inversely
proportional” to the similarity between the prior bad act and the facts underlying the
charged offense. fd. (quoting Cormmonwealth v. Aikens, 980 A 2d 1181, 1185 (Pa. Super.
2010}). Adthough the panel recagnized the significant lag in ime between the events in
question, it relied upon the similarities as found by the trial court to conclude that “the at-
issue time gap is relatively inconsequential,” /7. “Moreover,” the panel apined, “because
[Cosby's] identity in this case was not in dispute (as he claimed he only engaged in
consensual sexual contact with [Constand]), there was no risk of misidentification” through
the admission of the prior bad acts evidence, “despite the gap in time." /d,

Additionally, the Superior Court rejecled Cosby's contention that the trial court had failed to
weigh adequately the prejudicial impact of the prior bad acts evidence. The panel
highlighted the fact that the trial court provided the jury with cautionary instructions on the
use of the evidence, as well as that courl's decision lo imit the number of prior bad acts
wilnesses lo five. These steps, in the Superor Courl's view, were sufficient lo mitigate the
prejudicial impact of the avidence, /d.

The Supernor Court deall separately with Cosby's Rule 404({b] challenge to the use of his
deposition lestimony regarding his provision of Quaaludes to women in the past. The court
rejecied Cosby's "attempls 1o draw a hard distinction between Quaaludes and Benadryl.”
and noted thal "the jury was free o disbelieve [Cosby's] asserlion thal he only provided
|Constand] with Benadnyl.” fd. al 420. The court credited the Commonwealth's argument
that Cosby's familiarity with Quaaludes was suggestive of his mens rea, inasmuch as it was
“highly probative of ‘the circumstances known to him for purposes of determining whether
he acted with the requisite mens rea for the offense of aggravated indecent assault—
recklessness.” id. (quoting Pa.R.E. 404(b)(2}). Moreover, Cosby’s “knowledge of the use of
central nervous system depressants, coupled with his likely past use of the same with the
[prior bad acts] witnesses, were essential to resolving the otherwise he-said-she-said
nature of [Constand's] allegations.” /d. The Superior Courl added thal the trial court did not
err in determining that the probative value of this evidence outweighed its potential for
unfair prejudice. inasmuch as, “in 3 vacuum, Cosby's use and distribution of a then-legal
‘party drug’ hearly half a cenlury ago did not appear highly prejudicial,” and “anly becomes
significantly prejudicial, and fairly so, when, in the conlext of other evidence, it establishes
Casby's knowledge of and familiarity with central nervous system depressants for purposes
of demonsirating thatl he was al least reckless” in *1128 giving Constand such a drug
before having sexual contact with her. ol at 420-21 (emphasis in original) {cleaned up).
The court added that any potential for unfair prejudice was mitigated substantially by the
courl's cauliznary instructions, and thal, accordingly, there was no errar in the admission of
this evidence, i a1 421,

Turning to Cosby's claims relating 1o the enforceability of the non-prosecution or immunity
decision rendered by then-District Attomey Castor, the Supenor Court viewed this as a
challenge ta the denial of @ motion to quash a criminal complaint, which would be
evaluated under an abuse-of-discretion standard. /0. al 410, Like the trial court, the panel
found no “autherity suggesting that a district attorney ‘may unilaterally confer transactional
immunity through a declaration as the sovereign.' " Id. at 411 (quoling T.C.0O. a1 §2).
Therefore, the cournt opined, “it is clear on the face of the record that the trial court did not
abuse ils discretion in determining that there was no enforceable non-prasecution
agreemaent in this case.” /d. The cour added: “Even assuming Mr. Castor promised not to
prosecute [Cosby], only a court order can convey such immunity. Such promises exist only
as exercises of prosecutorial discretion, and may be revoked at any time.” Id. The court
discussed the immunity statute and observed thal it provides that *a district altorney may
request an immunity order from any judge of a designated court ...." fd. (guoling 42 Pa.C.5,
& 5947 (b)). Because no such order existed here, lhe Supearor Coud concluded that il could
"ascertain no abuse of discretion in the trial court’s determination that [Cosby] was not
immune from prosecution, because Mr, Castor failed to seek or obtain an immunity order
pursuant 1o Section 5389477 §d. al 412 "Only a court ordar conveying such immunily is
tegally binding in this Commonwealth,” i
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The Superior Caurt further rejected Cosby's invocation of promissory esloppel asserling
reliance upon DLA. Castor's assurances, as demonstrated by Cosby's cooperation with
Constand's civil suit and his decision not 1o invake the Fifth Amendment during his
depasition testimony. The panel opined that Cosby failed 1o cite sufficient authonity o
eslablish thal a proseculion may be barred under a promissory estoppel theory. The panel
further agreed with the trial court that, in any event, "it was nol reasonable for [Cosby] lo
rely on Mr, Castor's promise, even if the trial court had found credible the testimony
provided by Mr. Castor and [Cosby's] civil attorney,” Attorney Schmitt. fd. The panel stated:
“We cannol deem reasonable [Cosby's] reliance on such a promize when he was
represented by counsel, especially when immunity can only be granted by a coun order.
and whera no court order granting him immunily existed.” fd. at 2413,

The Superior Court further opined that there was “virtually no evidence in the record that
[Cosby] actually declined to assert his Fifth Amendment rights at the civil deposition based
on Mr. Castor's purported promise not to prosecute.” Id. Although the court noted that
Attormey Schmitt was the only witness who could testify that Cosby indeed relied upon
Castor's purported promise during his deposition [Atterney Schmitt did so testify], i
emphasized the Commonwealth's argument thal Attorney Schmilt allowed Cosby to give a
statement to the police during the initial investigation, that Cosby did not incriminate himself
at that pont, that Attorney Schmilt further negotiated with the National Enguirer on the
detafls of its published interview with Cosby, and that Attomey Schmitt negotiated a term of
the settlement agreement with Constand that required her assurance that she would not
cooperale with any future criminal investigation, Thus, the Commonwealth argued, *1727
and the Superor Courl agreed, that “[ilt was nol necessary for the tnal cour to specifically
state that it rejected ... Schmilt's lestimony, as it is patently obvious that his testimony
belies his claim that there was some 'promise’ from [Mr,] Caster not o prosecute.” /o,
{quoting Commonwealih's Superior Court Brief at 136-37). The Superior Courl agreed that
“the evidence was entirely inconsisten! with [Cosby's] alleged reliance on Mr. Caslor's
promise in choosing nol lo assarl hig Fifth Amendment privilege in the civil suit.” fd. al 413-
14

Far the same reasons, the Supernior Court rejected Cosby’s claim that the trial court erred in
failing to suppress his deposilion testimony due to the immunity that he purportedly should
have enjoyed. The courl opined that Cosby's suppression argumenl was “contingent upon
his claim that Mr. Castor unilaterally immunized [Cosby] from criminal prosecution, which
we have already rejected.” Id. a1 414, The panel distinguished all of the precedents upon
which Cosby relied, including this Court's decision in Commanwealth v. Slipetich. 539 Pa.
428, 652 A.2d 1204 (1995),

In Skipetich, Pittsburgh police personnel had promised George and Heidi Stipetich that, if
they answered questions about the source of the drugs found in their heme, no charges
would be filed against them, After the Stipetiches fulfilled their part of the agreement,
prosecutors charged them anyway. [d. at 1294-95, The trial coun granted the Stipetiches’
maotion lo dismiss the charges on the basis of the police promisa. g, al 1295, This Court
ultimately held that the Pittsburgh police department had no authority to bind the Allegheny
County District Attorney's Office to a non-prosecution agreement. id. However, this Courl
opined:

The decisions below, barring prosecution of the Stipetiches, embodied
concern that allowing charges to be brought after Gearge Stipetich had
performed his part of the agreement by answering questions aboul sources
of the coniraband discovered in his residence would be fundamentally
unfair because in answering the questions he may have disclosed
information that could be used against him. The proper response to this
concern is nol to bar prosecution; rather, it is to suppress, al the appropriate
junciure, any detrimental evidence procured through the inaccurale
represeniation thal he would nol be proseculed.

I, at 12985, Although the Superior Court dismissad this passage from Stipetich as aicta, i
found the situation distinguishable in any event inasmuch as former D.A, Casftor testified
that there was no “agreement” or "quid pro quo” with Cosby, and, therefore. any reliance
that Cosby placed upon the district altorney's promise was unreasonable. Cosby. 224 A 3d
at 416-17,
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The Supenor Counl concluded that it was bound by the trial court’s factual findings and by
its credibility determinations. The trial court had “deiermined that Mr. Castor's testimony
and, by implication, Attorney Schmit's testimony (which was premised upon information he
indirectly received from Mr. Castor) were nol credible.” id. al 417, The panel added that the
trial court had “found that the weight of the evidence supported its finding that no
agreement or grant of immunity was made, and that [Cosby| did not reasonably rely on any
overiures by Mr, Castor to that effect when he sat for his civil deposition.” Id. Thus, the
Superior Court discerned no error in the trial court's decision to allow the use of Cosby's

deposition testimony against him at trial. **

*1128 . Issues:
On June 23, 2020, this Court granted Cosby's petition for allowance of appeal, limited 1o
the following two issues:

(1) Where allegations of uncharged misconduct invelving sexual contact with five women
(and a de facto sixth) and the use of Quaaludes were admitted at trial through the
women's five lestimony and [Cosby's] civil deposition lestimony despile: (a) being unduly
remete in lime in that the allegations were more than fifteen years old and, in some
instances, dated back to the 1970s; (b) lacking any striking similarities or close factual
nexus 1o the conduct for which [Cosby] was on trial; () being unduly prejudicial; (d)
being not actually probative of the crimes for which [Cosby] was on trial; and ()
constituting nothing but improper propensity evidence, did the Panel err in affirming the
admission of this evidence?

(2} Where: {a) [Distrct Altorney Castor] agreed that [Cosby] would not be prosecuted in
order 1o force [Cosby's] testimony at a deposition in [Constand's] civil action; (b) [the
district allorney] issued a formal public statement reflecting that agreement; and (c)
[Cosby] reasonably relied upon those aral and written statements by providing deposition
testimony in the civil action, thus forfeiting his constitutional right against self-
incrimination, did the Panel e in affirming the trial court's decision to allow not only the
prosecution of [Cosby] but the admission of [Cosby's] civil deposition testimany?

Commonwealth v. Coshy, 236 A.3d 1045 (Pa. 2020) (per curiam). 20

ll. Analysis
We begin with Cosby's second listed issue, because, il he is comect that the
Cammonwealth was precluded from prosecuting him, then the guestion of whether the
prior bad act testimony satisfied Rule 404(b) will become moot.

On February 17, 2005, then-District Attorney Castor announced to the public, on behalf of
the Commonwealth of Pennsylvania, that he would not prosecute Cosby for any offense
related lo the 2004 sexual abuse thal Consland alleged. Constand's polential credibility
issues, and the absence of direct or corroborative proof by which to substantiate her claim,
led the district altorney to believe that the case presented “insufficient, credible, and
admissible evidence upon which any charge could be sustained beyond a reasonable
doubl” Press Release, 2/17/2005 (cleaned up). Given his “conclu[sion] that a conviction
under the arcumstances of this case would be unallainable,” D.A. Castor “decline[d] to
authorize the filing of criminal charges in connection with this matter.” /d. In light of the non-
prosecution decision, Cosby no longer was exposed to criminal lizbility relating to the
Constand allegations and thus could no longer invake his Fifth Amendment privilege
against compulsory self-incrimination in that regard. With no legal mechanism available to
avoid testifying in Constand's civil suit, Cosby sat for depositions and, therein, made a
1129 number of statements incriminating himself.

D.A. Castor's declination decision stood fast thraughoutl his lenure in office. When he
moved on, however, his successor decided lo revive the investigation and to prosecule
Cosby. Ruling upon Cosby's challenge ta this belated prosecution, the trial courl concluded
that the former district altorney's promise did not constitute a binding, enforceable
agreement. To delermine whether Cosby permananily was shielded from prosecufion by

D A, Castor's 2005 declination decision, we first must ascertain the legal relationship
between DA, Castor and Cosby. We begin with the trial courl's findings,

1 £ 4 4 Itis hombook law that reviewing courts are not fact-finding
bodies. O'Raurke v. Commonveealth, 566 Pa. 161, 778 A 2d 1194, 1199 {2001). Appellate
couris are limited to determining “whether there is evidence in the record to justify the trial
court's findings.” /4. at 1199 n G, “If so, this Court is bound by them.” Id. However, while “we
accord deference 0 a trial court with regard to factual findings, our review aof legal
conclusions is de novo.” Id. 8t n.7 (citation omitted). Indeed, it is a long-standing appellate
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principle that, “[w]ith respect to [ ] inferences and deductions from facts and [ | conclusions
of law, ... appellate courts have the power to draw their own inferences and make their own
deductions and conclusions.” in re Pruner's Esf., 400 Pa. 629, 162 A 2d 626, B31 (1960)
(citations omilled).

Hera, the trial court presided over the habeas corpus hearing, viewing and hearing the

witnesses and their lestimonias first-hand. From that vantage point, the trial court

determined that, as a malter of fact, D.A. Castor had not extended a formal promise 1o

Cosby never to prosecute him, let alone consummated a formal non-proseculion

agreement with Cesby. The faciual basis for the courl’s findings was two-feld. First, the

cour characterized the interaction between the district attorney and Cosby as a failed

attemp! 1o reach a statutorily prescribed transactional immunity agreement. Second, the

court concluded that the former district attorney's testimony regarding the legal relationship

between him and Cosby was inconsistent and “equivocal at best.” T.C.0. at 3. Both —_—
findings are supported adequalely by the record,

5 Pursuant to 42 Pa.C.5. § 5247, when a prosecutor wishes to formalize an immunity
agreement, he or she "may request an immunity order from any judge of a designated
court.” Id. § 5847(b). Presented with such a request, the pelitioned courl “shall issue such o
an order,” id., upon which a witness “may not refuse 1o lestify based on his privilege against
self-incrimination.” . § 5247(c). Al the habeas hearing, former District Attorney Castor
testified that he intended 1o provide Cosby with transactional immunity. He explained that
this conferral was predicated upon the state's common-law authornity as a sovereign rather
than any stalulory provisions or protocols. T.C.O, al 57 (ciing N.T., 20212016, al 232, 234,
236). The record does not conlradict his testimony. There is no evidence, nor any real
contention, that the parties even contemplated a grant of immunity under Section 5847,
The trial courl's finding that the interaction between DA, Caster and Cosby was not a
formal attempt o bestow transactional immunity upon Cosby is supported by the record,

& The trial court’s descriplion of former D.A, Caster's teslimony as inconsistent and
equivacal finds support in the record as well. At times, the former district altorney was
emphatic that he intended his decision not to prosecute Cosby to *1130 bind the
Commonwealth parmanently, provided no substantive changes occurred in the case, such i 7
as Cosby confessing to the alleged crimes or proofl appearing that Cosby had lied o, or r,:":}-
atternpled to deceive, the investigators, In addition lo the unconditional nature of the press
release, former D.A. Castor told then-District Attorney Ferman in his first email 1o her thal
he “intentionally and specifically bound the Commanwealth that there would be no state
prosecution.” N.T.. 2f2f2016, Exh. D-5, In his second email to D.A. Ferman, Mr. Castor
asserted that, by “signing ofl" on the press release, he was “stating that the Commonweallh
will not bring a case against Cosby for this incident based upon then-available evidence.”
id., Exh, D-7,

Further indicative of his intent 1o forever preclude prosecution of Cosby for the 2004
incident, former D.A_ Castor testified that the signed press release was meant to serve as
proof for a future civil judge that Coshy would not be prosecuted, thus siripping Cosby of
his Fifth Amendment right not to testify. Mr, Castor emphasized that his decision was
“absolute that [Cosby] never would be prosecuted.” T.C.QO. at 52, The former district
altorney stressed that his intent was to “absolutely” remove “for all time” the prospect of a
preseculion, because. in his view, only a steadfast quaraniee would permanently strip
Cosby of his rght to invoke the Fifth Amendment. N.T., 2/2/2016, at 67. Mr. Castor also
expounded upon the purpose of his emails to DA, Ferman, which he claimed were an
attermpt to inform her that, while he bound the Commonwealth with regard o the 2004
incident, she was free to prosecule Cosby for any other crimes thal she might uncover.

Although former DA, Castor stated that he intended permanently to bar prosecution of
Cosby, he also testified that he sought to confer some form of transactional immunity. In his
second email to D.A. Ferman, former district attorney Castlor suggested that his intent in
“signing ofi” an the press release was lo assure Cosby that nothing thal he said in a eivil
deposition could or would be used against him in a eiminal prosecuion. N.T., 2/2/2016,
Exh. D-7. In the same email, he simullaneously expressed his behef that “a prosecution is
not precluded.” Id As such, the evidence suggests that DA, Castor was motivated by
conflicting aims when he decided not o prosecute Cosby. On one hand. the record
demonstrales thal DA, Caslor endeavored lo forever preclude the Commonwealth fram
praseculing Cosby if Cosby testified in the civil case. On the other hand, lhe record
indicates that he sought {o foreclose only the use in a subsequent criminal case of any
testimony that Cosby gave in a civil suil.
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The trial courl was lefl 1o resolve these seaming inconsistencies, The courd concluded that
Cosby and D.A. Castor did not enter into a formal immunity agreement, Because the
record supports the trial court’s findings in this regard, we are bound by those conclusions.
Fertinently, we are bound by the Irial court's determination that DAL Castor's actions
amounied only to a unilateral exercise of proseculonal discretion. This characterization is
consistent with the former district attorney’s insistence at the habeas hearing that what
oocurred between him and Cosby was nol an agreement, a contract, or any kind of guid
pro guo exchange.

We are not, however, bound by the lower courts’ legal determinations that derive fram
those faciual findings. Thus, the question becomes whether, and under what
circumstances, a prosecutor's exercise of his or her charging discretion binds future
prosecutors’ exercise of the same discretion. This is a question of law.

7 "1131 For the reasons detailed below, we hold that, when a prosecuter makes an
unconditional promise of non-prasecution, and when the defendant relies upan that
guarantee to the detriment of his constitutional right not to testify, the principle of
fundamental fairmess that undergirds due process of law in our ciiminal justice system
demands that the promise be enforced.

B L 10 11 Proseculors are more than mere parlicipanis in our criminal
justice systern. As we explained in Commonwaaith v Clancy, G48 Pa. 178, 192 A 34 44
(2018}, prosecutors inhabit three distingt and equally critical roles; they are officers of the
court, advocates for viclims, and administrators of justice. /d_ at 52. As the
Commonwealth's representatives, prosecutors are duty-bound to pursue “equal and
impartial justice,” Appeal of Negely, 130 Pa. 261, 18 A, 737, 738 (1582), and "lo serve the
public interest.” Clarcy, 182 A.3d at 52, Their oblgation is “not merely to convict,” but
rather 1o "seek justice within the bounds of the law.” Commonwealth v Starks, 479 Pa. 51,
38T A.2d 829, B31 (1978).

As an “administrator of justice,” the prosecutor has the power to decide whather o
initiate formal criminal proceedings, (o select those criminal charges which will be filed
against the accused, to negoliate plea bargains, to withdraw charges where appropriate,
and, ultimately, 1o prosecute or dismiss charges at trial. See, e.g., 16 P.5. § 1402{a)
("The district attorney shall sign all bills of indictment and conduct in court all eriminal and
other prosecutions ...."); Pa.R.Crim.P. 507 (establishing the prosecutor's pawer 1o require
that police officers seek approval from the district attorney prior to filing criminal
complainis); Pa.R.Crim.P. 585 (power to move for nolle prosequi); see also ABA
Standards §5 3-4.2, 3-4.4. The exlent of the powers enjoyed by the proseculor was
discussed mosi eloquently by United States Allormay General {and later Supreme Courl
Justice) Robert H. Jackson. In his historic address to the nation’s United Slates
Attorneys, gathered in 1540 at the Department of Justice in Washington, D_.C., Jackson
observad that “[Jhe prosecutor has more control over (ife, liberty, and reputation than any
other persan in America. His discraetion is remendous.” Robert H. Jackson, The Federal
Prosecutor, 31 AM. INST. CRIM. L. & CRIMINOLOGY 3, 3 (1940). In fact, the prosecutor
is afforded such great deference that this Court and the Supreme Count of the United
States seldom interfere with a prosecutor's charging decision. See, e.g., United Slafes v
Mixon, 418 LS, 683, 693, 84 5.Ct. 30280, 41 L.Ed.2d 1039 (1974) (noting that “the
Executive Branch has exclusive authorily and absolute discrelion to decide whether to
prosecule 3 case”), Stipefich, 652 A.2d at 1295 (noling that “the ultimate discretion to file
criminal charges lies in the district attomey”),

Clancy, 192 A 3d a1 53 (cleaned up).

12 As proseculors are vested with such “remendous” discrelion and authority, our law
has long recognized the special weight that must be accorded to their assurances. For
instance, in the context of statements made during guitty plea negotiations, the Supreme
Court of the United States has held thal, as a malter of constilutional due process and as
compelled by the principle of fundamental faimess, a defendant generally is entitled to the
benefil of pssurances made by the prosecutor. See “1732 Sanlaballa v New York, 404 U5,

257, 92 S.C1. 495, 30 L.Ed.2d 427 (1971).%7 Santobelo holds that, “when a plea rests in
any significant degree on a promisa or agreament by the proseculor, so that it can be said
to be part of the inducement or considerafion, such promise must be fulfilled.” Id. at 262, 92
5.0 495 (emphasis added).

This Court has followed suit with regard 1o prosecutorial inducements made during the
guilly plea process, insisting that such inducements compor with the due process
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guaraniee of fundamental faimess. In Commanwealth v Zubar, 466 Pa. 453, 353 A 2d 441
(1976, during plea negofiations in & murder case, the prosecutor agreed to recommend to
the sentencing court that Rickey Zuber receive a sentence of seven to fourteen years in
prison if he pleaded guilly, /d. at 44243, The proseculor also agreed lo consent to a
requesl thal Zuber's sentence be served concurrently with "back lime” thal Zuber was
required to serve for a parole violalion. /d. at 443, The prosecutor stated the terms of the
agreement on the record, and the trial court accepled the terms of Zuber's guilty plea and
senlenced Zuber accordingly, However, because the law requires that "back time”
senlences and new sentences be served consecutively, Zuber was legally obligated lo
begin serving his sentences one afler the other, instead of simultaneously. /.

Zuber sought post-conviction relief, arguing that the plea as stated in open court had to be
enforced, statutory law notwithstanding. On appeal to this Courl, Zuber argued thal he was
“induced by the specific promise made by the Commaonwealth,” which ultimately turned out
to be a “false and emply one.” /d. We noled that plea bargaining is looked upen favarably
and that “the integrity of our judicial process demands that certain safeguards be
stringently adhered 1o so that the resultant plea as entered by a defendant and accepted by
the trial court will always be one made voluntarily and knowingly, with a full underslanding
of the consequences to follow.” id

[Tlhere is an affirmalive duty on the pari of the prosecutor to honer any and all promises
made in exchange for a defendant's plea, Our courts have demanded sirict compliance
with that duly in order to avoid any possible perversion of the plea bargaining system,
evidencing the concern that a defendant might be coerced into a bargain or fraudulently
induced 1o give up the very valued conslitutional guarantees attendant the right to trial by

Juiry.

Therefore, in Pennsylvania, it is well setiled that where a plea bargain has been entered
into and is violated by the Commonwealth, the defendant is entitied, at the least, to the

benelit of the bargain.
id. a1 444 (cleaned up).

We then turned to the remedy to which Zuber was entitled, which was problematic because
anforcament of the plea necessarily meant compelling an outcome that was prohibited by
slatute, Monetheless, because, inler abia, Zuber had “reasonably relied upon the advice of
hig counsel and the expression of that specific promise stated in open court by the
assistant district attorney,” /id. at 445, he was entitled *77133 o the benefil of the bargain,
Thus, we modified Zuber's sentence by lowering the minimum range to reflect the point at
which Zuber would have been eligible for parole had the ariginal bargain been enforceable
by law. /. al 446,

13 14 Interactions betweaen a prosecutor and a criminal defendant, including
circumstances where the latter seeks enforcement of some pramise or assurance made by
the former, are nal immune from the diclatles of due process and fundamenial faimess. The
conlours and attendani obligations of such interactions also can involve basic precepts of
contract law, which inform the due process inguiry. The applicability of conlract law 10
aspects of the criminal law has been recognized by the Supreme Courd of the United
Stalexs, see Puckel! v United Stales, 556105129, 137 122 5.CL 1423, 173 L.Ed.2d 266
(2009, by the United States Courl of Appeals for the Third Circuit, see MocHeover v
Warden SC-Graterford, 486 F.2d 81, B6 (3d Cir. 2007, and by this Court, See
Commonwealth v. Matinez, 637 Pa. 208, 147 A.3d 517, 531 (2016} In order to succeed
on a claim of promissory estoppel, the aggrieved parly must prove that: (1) the promisor
acled in a manner that he or she should have reasonably expecited 1o induce the other
party inta taking {or not taking) cerlain action; (2) the aggneved parly aclually took such
action; and (3) an injustice would result if the assurance that induced the action was not
enforced. See Crouse v. Cyclops Indus., 560 Pa. 384, 745 A2d 606, 610 (2000},

In Martinez, we reexamined the enforceability of terms of plea agreements made by
proseculors peraining to the applicabilily of sexual offender registration obligations, There,
three defendants entered into plea bargains with the Commonwealth, each of which was
formulated in a way that either limited or eliminated the defendants’ obligations under the
then-applicable sexual offender registration statute. Marfinez, 147 A 3d at 521-24.
However, after some time, our General Assembly enacted the first version of SORNA,
which fundamentally altered the regisiration and reporling obligations of sexual offenders,
including those of the threa offenders in Martiner, Each defendant was notified by the
Fennsylvania Slate Police that he or she was subject 1o the intervening statuie and thus
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had to comply with the new obligations under SOREMA, even though those cbligations
conftradicted the terms of each of their plea deals. /d. a1 522-523.

Each of the three offenders filed an action seeking the enforcement of the terms of his
guilty plea, notwithstanding the fact that those terms conflicted with the newly-enacted
statute. /. al 523-24, Ciling Sanfoballo, Zuber, Commonweallh v. Hainesworth, 82 A 3d
444 (Pa. Super. 2013) (en banc), and olher decisions. this Court held that the offenders
were entilled to specific performance of the lerms of the plea bargains to which the
prosacutors had agreed. Martinez, 147 A 3d at 531-32. We held that, once a bargained
term is enveloped within a plea agreement. a defendant %is entitled to the benefit of his
bargain through specific parformance of terms of the plea agreement.” /o at 533,

i5 The applicability of contract law principles to criminal negotiations is not limited to the
plea bargaining process. See Uniled Stales v Carrillo, 708 F.2d 35 (Sth Cir. 1983) (holding
that lundamental faimess requires a proseculor o uphold his or her end of a non-
prosecution agreement). For instance, the United States Court of Appeals for the Third
Circuit has explained that, like plea agreements, non-prosecution agreements are binding
contracts that must be interpreted according to general pnnciples of contract law, guided by
“spacial due process concems,” 1734 Unied Srafes v Baird, 218 F.3d 221, 229 (3d Cir,
2000) (citation omitted). And, in Commonweaith v. Ginn, 402 Pa, Super, 405, 587 A.2d 314
(1991}, our Superior Court similarly held that non-prosecution agreemaents are akin to plea
agreements, necessitating the application of contract law principles to prevent prosecutors
from viglating the Commonweallh's promises or assurances. /o, al 316-17.

16 Under some circumstances, assurances given by prosecutors during plea
negoliations, even unconsummaled ones, may be enforceable on equitable grounds rather
than on contract law principles. Governrrent of Wirgin Isfands v, Scoffand, 614 F.2d 380 (3d
Cir. 1980}, is instructive, In that case, the parties had reached a tentative, preliminary plea
agreement. But before the defendant could formally enter the plea, the proseculor
attempled 1o add another term 1o the deal, /d. at 361-62, The defendant rejected the new
term and sought specific performance of the original, unconsummated agreement, /d. The
distric! cour denied his request, The Circuit Court of Appeals affirmed, holding that,
because the agreement was not formalized and accepled by the cour, the defendant was
not entitled 1o speciiic perfiormance under a contract law theory. Id. ai 362, The appellate
court noted thal. absent delrimental reliance upan the praseculor's offer, a defendant’s due
process rights were sufficiently safeguarded by his right to a jury tral, /o, al 365, The courd
cautioned. however, that, by contrast, when a “defendant detrimentally relies on the
government's promise, the resulling harm from this induced relance implicates due

process guarantees.” id, <%

17 18 19 Considered logether, these authorilies obligate courts to hold
proseculors to their word, to enforce promises, lo ensure that defendants’ decisions are
made with a full understanding of the circumstances, and o prevent fraudulent
inducements of waivers of cne or more constitutional rights. Prosecutors can be bound by
their assurances or decisions under principles of contract law or by application of the
fundamental fairness considerations that inform and undergird the due process of law. The
law is clear thal, based upon their unigque rele in the cniminal justice syslem, proseculors
genearally are bound by their assurances, particularly when defendants rely to their
detriment upon those guarantees.

20 21 There is no doubl that promises made during plea negotiations or as part of fully

consummated plea agreements differ in kind from the unilateral discrelion
exercised when a prosecutor declines lo pursue cniminal charges against a defendant, As
suggested by the trial cour in the present case, such an exercise of discretion is nol per se
enforceable in the same way that a bargained-for exchange is under contract law. The
prosecutor enjoys “tremendous” discretion to wield “the power to decide whether to initiate
formal criminal proceedings, to select those criminal charges which will be filed against the
accused, 1o negotiate plea bargains, lo withdraw charges where appropriate, and,
ultimately, 1o prosecute or dismiss charges at trial.” Clancy, 192 A.3d at 53. Unless patently
abused, this vast discretion is exercised generally beyond the reach of judicial interference.
See Stipelich, 652 A.2d al 1205 (noting that “the ultimale discretion to file criminal charges
lies in the distrct attorney”).

22 23 "1135 While the prosecutor’s discretion in charging decigions is undoubtedly
vast, it is not exempl from basic principles of fundamental faimess, nor can il be wiglded in
a manner thal violales a defendant’s nights. The foregoing precedents make clear thal, at a
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minimum, when a defendant relies to his or her detiment upon the acls of a prosecultor, hus
or her due process rights are implicated. See. a.g9., Sanfobello, Baird, and Scolland, supra,

24 25 26 The Fourteenth Amendment o the United States Constitution and
Arlicle |, Section 8 of the Pennsyivania Conslitution mandale that all interactions between
the government and the individual are conducted in accordance with the protections of due
process. See Commonwealth v Sims, 591 Pa, 506, 919 A.2d 831, 841 n.6 (2007} (noting
that federal and state due process principles generally are understood as operating co-
extensively). We have explained thal review of a due process claim “enlails an assessment
as lo whethear the challenged proceeding or conduct offends some principle of justice so
rooted in the raditions and conscience of our peaple as to be ranked as fundamenital and
that defines the community's sense of fair play and decency.” Commanweaalth v Kralsas,
Bid Pa. 36, 764 A Z2d 20, 27 (2001) (cleaned up). Due process is a8 universal concept,
permeating all aspects of the criminal justice system. Like other stale actors, prosecutors
must act within the boundaries set by our foundational charters, Thus, we discern no cause
or reason, let alone any compelling one, lo waive the prosecution’s duty to comply with due
process simply becausa the act at issue is an exercise of discration, e.g., whether or not to
charge a particular suspect with a cnime.

27 28 28 30 Thatis notte say that each and every exercise of prosecutonal
discration with regard to charging decisions inviles a due process challenge. Charging
decisions inhere within the vast discretion afforded o prosecutors and are generally
subject to review only for arbitrary abuses. A prosecutor can choose [o prosecule, or nal. A
prosecutor can select the charges to pursue, and omit from a complaint or bill of
information those charges that he or she does nol believe are warranted or viable on the
facts of the casa. A prosecutor can also condition his or her decizsion not o prosecute a
defendant. For instance, a prosecutor can decide initially not to prosecute, subject to
passible receipt or discovery of new inculpalory evidence. Or, 8 prosecutor can choose not
to prosecute the defendant al the present ime, bul may inform the defendant that the
decision s nol final and that the proseculor may change his or her mind within the pernad
prescribed by the applicable statute of limitations. Similarly, there may be barriers to a
prosecution, such as the unavailability of a witness or evidence, which subsequenily may
be removed, thus enabling a prosecution to proceed. Generally, no due process violation
arises from these species of discrelionary decision-making, and a defendant is without
recourse lo seek the enforcament of any assurances under such circumslances.

31 An entirely different situation arises when the decision not to prosecute is
uncenditional, is presented as absolule and final, or is announced in such a way that it
induces the defendant to acl in reliance thereupon. When a non-prosecution decision is
conveyed in such a way, and when a defendant, having no indication to the contrary,
detrimentally relies upen that decision, due process may warrant preclusion aof the
prosecution, Mumerous state and federal courts have found thal a defendant's defrimental
reliance upan the governmenl’s assurances during the piea bargaining phase both
implicates his due *1136 process nghts and entitles him to enforcament even of

uncensummaled agreements, The cases are legion, <2

32 That is what happened in this case. There has been considerable debate aver the
legal significance of District Attorney Castor's publicly announced decision nol to prosecute
Cosby in 2005. Befora the trial court, the Superior Court, and now this Court, the parties
have vigorously disputed whether DA, Caslor and Cosby reached a binding agreement,
whether D.A, Castor extended an enforceable promise. or whether any act of legal
significance accurred at all. There is teslimony in the record that could support any of these
conclusions. The trial court—the entity charged with sorting through those facts—{ound
that DA, Castor made no agreement or overl promise.

33 Much of thal debate, and the attendant factual conclusions, were based upon the
apparent absence of a formal agreement and former DA, Castor's various effors to defend
and explain his aclions len years after the fact. As a reviewing courl, we accept the trial
court's conclusion that the district altormey's decision was merely an exercise of his

charging discretion, 4 pg we assess whether “7137 that decision, and the surrounding
eircumstances, implicated Cosby's due process rights, former DA, Castor's post-hoc
attempls 1o explain or characlenze his aclions are largely immaterial. The answer o our
guery lies instead in the objectively indisputable evidence of record demonstrating D.A
Castor's palent infent 1o induce Cosby's reliance upon the non-prosecution decision,

In January and February of 2005, then-D.A. Caslor led an invesligation into Constand's
allegations. When that investigation concluded, Mr. Castor decided that the case was
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saddled with deficiencies such that proving Cosby's guill beyond a reasonable doubl was
unlikely, if nol impossible. For those reasons, D.A. Castor decided not to prosecute Cosby.
To announce his decision, the district attorney elected to issue a signed press release—an
uncommaon tachic in the lypical case, bul not necessarnly soin cases of high public profile or
milerest,

In that'press statement. DA, Castor explained the extent and nature of the investigation
and the legal rules and principles that he considered. He then anncunced that he was
declining o prosecule Cosby, The decision was nat conditioned in any way. shape, or form.
DA, Castor did not say that he would re-evaluate this decision al a future dale, that the
investigation would continue, or that his decision was subject to being overturmed by any
future district attorney.

There is nothing from a reasonable cheservers perspective (o suggest that the decision was
anylhing bul permanent, The trial courl found contrary indicia in the laller portion of the
press release, where Mr. Castor "cautioned all parties to this matter that [District Atlorney
Castor] will reconsider this decision should the need anse,” Press Release, 2/17/2005;
M.T., 2/212016, Exh. D4, The trial courl's narrow interpretation of “this decision” is possible
only when this sentence is read in isolation. *% The court ignored what came *1138 before
and after, omitting all relevant and necessary context. The entire passage reads as follows:

Because a civil action with a much lower standard for proof is possible, the
Disirict Attorney renders no opinion concerning the credibility of any parly
involved so as o not contribute o the publicity and taint potential jurors.
The District Aftorney does not intend to expound publicly on the details of
his decision for fear that his opinicns and analysis might be given undue
weight by jurors in any contemplated civil action. District Atfornay Castor
cautions all parfies to this matter that he will reconsider this decision shouwld
the need anse. Much exists in this investigation that could be used (by
others) lo portray persons on both sides of the issue in a lass than llatlering
light. The District Allorney encourages the parties to resoclve their dispule
from this point forward with a minimum of rheforc.

Id. {emphasis added).

When we review the statemeant in its Tull context, itis clear that, when DA, Caslor
announced that he “will reconsider this decision should the need arise,” the decisian o
which he was referring was his decision not to comment publicly “on the details of his
|eharging] decision for fear that his opinions and analysis might be given undue weight by
jurars in any contemplaled civil action.” The entire paragraph addresses the distnct
attormey’s concern thal he might inadvertently taint a potential cil jury pool by making
public remarks aboul the credibility of the likely parties in that highly anticipated case.
Then-D.A. Castor expressly stated thal he could change his mind on that decision only.
Mothing in this paragraph pertains to his decision not to prosecute Cosby. The trial court's
conclusion is belied by a plain reading of the entire passage.

Cwr inguiry does nol end there. D.A. Castor's press reflease, without more, does nol
necessarnly create a due process entittement. Rather, the due process implications arse
because Cosby detrimentally relied upon the Commonweallih's decision, which was the
district attormey’s ullimate intent in issuing the press release. There was no evidence of
record indicating that DA, Castor intended anything olher than to induce Cosby's raliance,
Indead, the most patent and obvicus evidence of Cosby's reliance was his counseled
decision to testify in four depositions in Constand's civil case without ever invoking his Fifth
Amendment nighis.

34 35 36 The Fifth Amendment Io the Uniled Stales Constitulion, which is
applicable to the States via incorporation through the Fourteanth Amendment, commands
that “[n]o person ... shall be compelled in any criminal case to be a wilness against
himsell,” U.5. CONST. amend. V., The righ! 1o refuse 1o incriminale onesell is an "essential
mainstay” of our constitutional system of ciminal justice. Maltoy v Hogan, 378 LS. 1, 7,
84 S.CL 1488, 12 L.Ed.2d 653 {1964). The privilege constitutes an assenlial restraint upon
the power of the government, and stands as an indispansabie rampart between that
government *1139 and the governed. The Fifth Amendment's self-mcrimination clause "is
not anly a protection agains! conviction and prosecution bul a safequard of conscience and
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human dignity and freedom of axpression as well.” Uiimann v. United Stales. 350 L5, 422,
445, 76 5.Ct 497, 100 L.Ed. 511 (1956) (Douglas. J., dissenting).

a7 38 We recently discussed the centrality of the privilege against compulsory self-
incrimination in the American concept of ordered libery in Commanwaalth v Taylor, 230
A 3d 1050 (Pa. 2020). There, we noted that certain rights, such as those enshrined in the
Fifth Amendment, are among those privileges “whose exercise a Slate may not condition
by the exaction of a price.” /. at 1064 (quoting Gamity v. New Jersey, 385 U.5, 4583, 300,
87 S.CL 616, 17 L.Ed.2d 562 [1967)). To ensure thal these fundamental freedoms are
“scrupulously observed,” we emphasized that "it is the duly of courls to be watchlul for the
conslitutional rights of the cilizen, and against any stealihy encroachments thereon,” id at
1063-B4 (quoting Boyd v United States, 116 U.5. 616. 635. 6 5.C1. 524, 28 LEd, 746
{1886)}), and that “the Fifth Amendment is to be "bread(ly] construfed] in favor of the nght
which il was intended to secure.” ~ id. at 1064 (quoting Counsalman v Hilcheoek, 142 U5,
547,562, 12 S.CL 195, 35 L.Ed, 1110 {1892), Boyd, 116 .5, at 635, 6 5.C1 524, and
Quinn v United States, 343 U5, 155, 162, 75 5.Ct. 668, 89 |.Ed. 964 (1955)). We
stressed that “[tihe value of constitutional privileges is largely destroyed if persons can be
penalized for relying on them.” /d. at 1064 (quoting Grunewald v, Uniled Slales, 353 LS,

301, 425, 77 5.C1. 963, 1 L.Ed.2d 931 (1957)) (Black, J., concurring). &8

38 40 The right against compulsory self-incrimination accompanies a person
wherever he goes, no matier the legal proceeding in which he participatas, unless and until
“the potential exposure 1o criminal punishment no longer exists.” Taylor, 230 A 3¢ al 1065,
Il is indisputable that, in Constand’s civil case, Cosby was entilled to invoke the Fifth
Amendment. No court could have forced Cozby o testify in @ deposition or at a tnal 5o long
as the potential for criminal charges remained, Here, however, when called for deposition,
Cosby no longer faced criminal charges. When compelled to testify, Cosby no longer had a
right to invoke his right to remain silent,

Cosby was forced to sit for four depositions. That he did nol—and could not—choose 10
remain silent is apparent from the record. When Cosby atlempied lo decline 1o answer
eerain gquestions about Constand, Constand's atlomeys oblained a ruling from the civil trial
judge forcing Cosby to answer. Maost significantly, Cosby. having maintained his innocence
in all matters and having been advised by a number of attorneys, provided critical evidence
aof his recurring history of supplying women with central nervous system depressants
before engaging in (allegedly unwanted) sexual activity with them—the very assertion thal
undergirdad Constand’s criminal complaint.

The tnal court questioned whether Cosby belisved that he no longer had a Fifth
Amendment right to invoke during the *7740 civil proceedings, or whether he would have
invoked that right had he still possessed il. The court noted that Cosby voluntarily had
submitted lo a police interview and had provided the police with a consent-based defensa,
Cosby repeated this narrative in his depositions. The court found no reason o beligve that
Cosby would not continue to cooperate as he had, and, thus, discerned no reason for him
to invoke the Fifth Amendment. In ather words, it was not that the trial court surmised that
Cosby had no privilege against compulsory self-incrimination o invoke, but rather that
Cosby simply chose not o invoke it,

41  The trial courl's conjecture was legally erroneous. The trial coun surmised that,
although Cosbhy repeatedly 10id an exculpatory, consent-based varsion of the Jamuary 2004
incident, he naturally would have been willing to offer inculpatory information about himself
as well, Assuming thal a person validly possesses (he right Lo refrain from giving ewdence
against himself, he may invoke that right “at any time.” See Miranda v Anzona, 384 ULS,
436, 473, 86 S.Ct. 1602, 16 L.Ed.2d 594 {1966); Commamwealth v. Dulaney, 449 Pa. 45,
205 A.2d 328, 330 (1972). The fact that Cosby did not asseri any right to remain silent to
the police or while sitting for the depositions is of no moment, Had his right 1o remain silent
not been removed by DA, Castor's decision, Cosby would have bean at iberty o invoke
that right at will. That Cosby did nol do so at other junciures is nof proof that he held the
nght but elected not 1o invoke it. as the trial court evidently reasoned. To assume an implicit
waiver of the right violales a court’s “duty ... o be watchiul for the constitutional rights of the
cilizen,” and 1o construe the existence of such righis broadly. Taylor 230 A 3d at 1064
(quoting Bopd, supval,

These legal commandments compel only one conclusion. Cosby did not invoke the Fifth
Amendment before he incriminaled himsell because he was operating under the
reasonable belief that D.A. Castor's decision not 1o prosecule him meant that “the polential
exposure o criminal punishment no longer existfed].” fd. at 1065, Cosby could nol invake
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that which he no longer possessed, given the Commonwealth's assurances thal he faced
ne risk of prosecution. Not only did D.A. Castor's unconditional decision not to prosecute
Cosby strip Cosby of a fundamental constitutional right, but, because he was forced o
testify, Cosby provided Constand's civil attorneys with evidence of Cosby's past use of
drugs lo facilitate his sexual exploits. Undoubtedly, this information hindered Cosby's ability
to defend against the civil action, and led te a settlement for a significant amount of money.
We are left with no doubt that Cosby relied to his detriment upon the district attomey’s
decision not to prosecute him. The question then becomes whether that reliance was
reasonable. Unreasonable reliance warrants no legal remedy,

42 43 We already have delermined Ihat Cosby in fact relied upon DA, Castor's
decision. We now conclude that Cosby's reliance was reasonable, and that it also was
reasonable for DA, Castor to expect Cosby 1o so rely. The record establishes without
contradiction that depriving Cosby of his Fifth Amendment right was D.A. Castor's intended

result. 27 His actions 71747 were specifically designed to that end. The former district
altorney may have equivocated or contradicted himself years later with regard to how he
endeavored to achieve thal resull, bul there has never been any guestion as to whal he
intended o achieve, There can be no doubt that, by choosing not lo prosecute Cosby and
then announcing it publicly, O.A. Castor reasonably expected Cosby to act in rellance upon
his charging decision.

44 45 We cannot deem il unreasonable 1o rely upon the advice of oneg's atlorneys.
The conslitulional guaraniee of the effeclive assistance of counsel is premised, in part,
upon the complexities that inhera in our criminal justice system. A criminal defendant
confronts a number of important decisions that may result in severe consequences to that
defendant if, and when, they are made withoul a full understanding of the intricacies and
nuances of the ever-changing criminal law. As Justice Black explained in Johnson v
Zerbsl, 304 U.S, 458, 58 5.CL. 1019, 82 L.Ed. 1461 {1938):

(The right to counsel] embodies a realistic recognition of the cbvious truth that the
average defendani does not have the professional legal skill 1o protect himsell when
brought bafore a tribunal with power to tlake his life or liberly, wherein the prosecution is
presenied by expenenced and leamed counsel. That which is simple, orderly. and
necessary to the lawyer 1o the untrained layman may appear intricate, complex, and
mysterious. Consistently with the wise policy of the Sixth Amendment and other parts of
our fundamental charter, this Court has pointed to the humane policy of modern criminal
law, which now provides that a defendant, if he be paor, may have counsel fumished [io]
him by the state, not infrequently more able than the attormey for the state.”

The right 1o be heard would be, in many cases, of little avail if it did not comprehend the
right to be heard by counsel. Even the intelligen! and educaled layman has small and
sometlimes no skill in the science of law. If charged with erime, he is incapable, generally,
of delermining for himsell whether the indictment is good or bad. He is unfamiliar *7142
with the rules of evidence. Left without the ald of counsel he may be put on trial without a
proper charge, and convicted upon incompetent evidence, or evidence irrelevant to the
Issue or otherwise inadmissible. He lacks both the skill and knowledge adequately to
prepare his defence, aven though he [may] have a perfect cne. He requires the guiding
hand of counsel at every step in the proceedings against him.

Id. @t 462-63, 58 5.C1, 1072 (cleanad up). Mot only was Cosby's reliance upon the
conclusions and advice of his attorneys reasonable, it was consistent with a core purpose
of the right lo counsel,

To hold otherwise would recast our understanding of reasonableness inlo something
unrecognizable and unsustainable under our law. If Cosby's reliance was unreasonable, as
found by the lower courts and as suggested by the Commonwealth, then reasonableness
wauld require a defendant in a similar position to disbeheve an elecled district allomey’s
public statement and to discount the experience and wisdom of his own counsel. This
nation of reasonableness would be manifestly unjust in this context. Defendants, judges,
and the public would be forced to assume fraud or deceit by the prosecutor. The atlorney-
client relationship would be predicated upon mistrust, and the defendant would be forced to
navigate the criminal justice process on his own, despite the substantial deficit in the critical
knowledge that is necessary in order to do so, as so compellingly explained by Justice
Black,

Such an understanding of reasonableness is untenable. Instead of facilitating the right to
counsel, it underminas that nghl, We reject this interpretation. We find nothing
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unreasonable about Cosby's reliance upon his attormeys and upon DA, Castor's public
anncuncement of the Commonwealth's charging decision.

The trial court alternatively suggested that Cosby's belief that he would never be
prosecuted, thus stripping him of his Fifth Amendment righis, based upon litle more than a
press rélease, was unreasonable because neither Cosby nor his attorneys demanded that
the terms of any offers or assurances by DA, Castor be reduced to wriling. This reasoning
is unpersuasive, Meither the trial court, nor the Commonwealth for thal matter, cites any
legal principle that requires a proseculor’'s assurances to be memaorialized in wriling in
order {o warrant reasonable reliance. We decline to construe as unreascnable the failure o
do that which the law does not require.

It also has been suggested that the level of the defendant's sophistication is a relevant
factor in assessing whether his reliance upon a prosecutor’s decision was reasonable,
Such a consideration is both impractical and unfair. There is no equitable method of
assassing a particular defendant’s degree of sophistication. Any attempt would be an
arhitrary line-drawing exercise that unjustifiably would deem some sophisticated and some
not. Nor are there any objective criteria that could be used lo make that assessment
accurately. Would sophistication for such purposes be established based upon one's ability
lo hire one or more altornays? By the lavel of education attained by the defendant? Or
perhaps by the number of times the defendant has parlicipated in the criminal justice
system? There is no measure that could justify assessing reasonableness based upan the
so-called sophistication of the defendant.

45 47 48 The contours of the right to counsel do not vary based upon the
characteristics of the individual seeking 1o invake it, Qur Constitutions safeguard
fundamental rights equally for ali. The right to counsel applies with equal force to the *1143
sophisticated and the unsophisticated alike. The most experienced defendant, the
weallhies! suspect, and even the mosi-seasoned defense allorney are each enfitled o rely
upon the advice of their counsel, Notwithstanding Cosby's wealth, age, number of
attorneys, and media savvy, he, too, was entitled to rely upon the advice of his counsel. Mo
level of sophistication can alter that fundamental constitutional guarantee,

In accordance with the advice of his attomeys, Cosby relied upon D.A. Castor's public
announcement thal he would not be prosecuted. His reliance was reasonable, and i
resulted in the deprivation of a fundamenial constitutional right when he was compelled to
furnish self-incriminating testimony. Cosby reasonably relied upon the Commeonwealth's
decision for approximately ten years, When he announced his declination decision on
behalf of the Commaonwealth, District Attorney Castor knew that Cosby would be forced to
testify based upon the Commonwealth's assurances. Knowing that he induced Cosby's
reliance, and that his decision not to prosecule was designed to do just that, D.A, Castor
made no altempt in 2005 or in any of the ten years that followed to remedy any
misperceplion or to stop Cosby from openly and detrimentally relying upon that decision, In
light of these circumstances, the subsequent decision by successor D.A.s to prosecule
Cosby violated Cosby's due process rights. No other conclusion comparts with the
prnciples of due process and fundamenital fairness to which all aspects of cur criminal

justice system must adhere, “%

49 50 Having identified a due process violation here, we must ascertain the remedy
1o which Cosby is entitled. We note at the outset that specific performance does not
automatically apply in these circumstances. As a general rule, specific performance is
reserved for remedying an injured party to a fully consummated agreement, such as an
agreed-upon and execuled plea bargain. Commonwealth v. Spence, 534 Pa, 233, G627
A2d 1176, 1184 (1943), " "Specific performance’ is a traditional contract remedy thal is
avatlable when monelary damages are inadequale.” Martinez, 147 A.3d al 532 (eiting
BLACK'S LAW DICTIONARY 1425 (Blth ed. 2004) (defining “specific performance” as. inter
alia, "a court-ordered remedy that requires precise fullillment of a legal or contraclual
obligation when monetary damages are inappropriate or inadequate™)).

51 52 This does nol mean that specific pedarmance is unavailable entirely. It only
means thal the remedy does nol naturally fiow Lo someone under these circumslances as
an aulomalic consequence of contracl law. Specific performance is awarded only when
equity and fundamental faimess command Il See Scolland, at 614 F.2d a1 355 (stating
that, if "the defendant detrimentally relies on the government's promise, the resulting harm
fram this induced reliance implicates due process guarantees”); see also Commonwealth v
Mebane, 58 A3d 1243 (Pa. Super. 2012) (upholding trial court ruling that fundamental
Tairness required enforcement of the prosecution’s plea offer that was later withdrawn,
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where the defendant detrimentally relied upon the offer); Commonwealth v McSoray, 335
Pa.Super, 522, 485 A.2d 15, 20 (1884), ald, 509 Pa, 621, 506 A 2d B95 (1986) (per
curam) (enforcing an incomplete agreement based upon detrimental reliance). As noted
earfier, the principle of fundamental fairmess, as embodied *1744 in our Constilutions,
requires cours to examine whether the challenged "conduct offends some principle of
justice so rooled in the traditions and conscience of our people as to be ranked as
fundamental and that defines the community’s sense of fair play and decency.” Kratsas,
764 A2d at 27.

33 In our view, specific performance of D.A. Caslor's decision, in the form of barring
Cosby's prosecution for the incident invelving Constand, is the only remedy that comports
with society’s reasonable expectations of its elected prosecutors and cur criminal justice
system. It bears repeating that D.A. Castar intended his charging decision to induce the
waiver of Caosby's fundamental constitutional right, which is why the prosecutor rendered
his decision in a very public manner. Cosby reasonably relied to his detriment upon that
decade-old decision when he declined to attempt to avail himself of his privilege against
compulsory self-inerimination and when he provided Constand's civil attorneys with
inculpatory statements. Under these circumslances, neither our principles of justice, nor
society's expectations, nar cur sense of fair play and decency. can lolerate anything shor
of compelling the Monigomery County District Attorney's Office 1o stand by the decision of
its former elected head,

In Stipetich, we briefly contemplaled a remedy for the breach of a defective non-
prosecution agreement. In thal case, Stipetich agreed with the police that, if he revealed
his source for oblaining drugs, no charges would be filed against him or his wife. Stipelich,
652 A2d at 1204-95. Even though Stipetich fulfilled his end of the bargain, charges still
were filed against him and his wife, /o, at 1285. The Stipetiches sought enforcement of the
non-proseculion agreement with the pelice. This Courl found that the non-prosecution
agreement was invalid, because the police did not have the autharily lo make it. Only a
prosecutor holds that power, /d

We recognized that what befell the Stipetiches may have been “fundamentalty unfair,”
particularly if their discussions with the police produced additional evidence of criminality,
including passibly self-incriminating statements. /4. at 12965, In dicts, we suggested that the
remedy might be to suppress the evidence or statements thal were obtained after the
police purported to bind the Commonwealth in a non-prosecution agreement. /d.

This remedy is insufficient here, for a number of reasons, Firsl, as noted, the remedy
statement was dicla, and is not the law in Pennsylvania, Second, the circumstances that
led to the suggestion of that remeady are markedly different than those that occurred in the
present case. In Stipetich, the agreement was formulated with arresting officers, whe
lacked the authority to make the promise not to prosecute. Here, conversely, the non-
proseculion decision was made by the elected District Attorney of Mentgomery County,
whose public announcement of that decision was fully within his authority, and was
objectively worthy of reasonable reliance. Finally, 8 one-size-fits-all remedy does nol
comport with the individualized due process inguiry that must be undertaken. As outined
above, a court must ascerain, contemplating the individual circumstances of each case,
the remedy that accords with the due process of law. In some instances, suppression aof
avidence may be an adequate remedy, in others, only specific enforcement will suffice.

Here, only full enforcement of the decision not to prosecute can satisfy the fundamental
demands of due process. See Rowe, 676 F.2d at 528 (explaining that, when a promise
induces a defendant o waive his Filth Amendmaeant rights by testifying or *1745 otherwise
cooperaling with the government lo his detriment, due process requires that the
proseculor's promise be fulfiled), In light of the extent and duration of Cosby's reliance,
induced as intended by then-District Attorney Castor, no other remedy will do. Anything
less under these circumstlances would permit the Commonwealth to extract ineriminating
gvidence from a defendant who relies upon the elected prosecutor's words, actions, and
intenl, and then use thal evidence against that defendant with impunity.

The circumstances before us here are rare, if not entirely unique, While this controversy
shares some fealures of earlier cases that contemplate the constitutional role of
prosecutors, thal impor contract principles into the criminal law, and thal address the
binding nature of proseculonal promises in plea agreements and in other siluations—as
well as breaches of those promises—Ihere are no precedents directly on point that would
make the remedy question an easy one. As the concurming and dissenting opinion
("C.0.0.7) observes, the drcumstances of this case present a "constellation of ... unusual
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conditions.” 2% It is not at all surprising, then, that a reasonable disagreement arises
regarding the remedy that must be afforded for what we and the C.0.0. agree was a
viglalion of Cosby’s due process nghts,

In our respectful judgment, the C.D.0."s proposed remedy. a third criminal trial of Cosby—
albeit one without his deposition testimony—falls short of the relief necessary to remedy
the constitutional violation. Specific perfformance is rarely warranied, and should be
imposed only when faimess and equity demand it. As the C.0.0. noles, such a remedy
generally should be afforded only under “drastic circumstances where the defandant
datrimentally refies on an inducement and cannot be returmned (o the status quo anfe.
Our disagreement with the C.D.0. arises concerning its view that mere suppression of
Coshy's depasition testimony will remady his constitutional harm and “fully” restore him 1o
where he stood before he defrimentally relied upon D.A. Castor's inducement,*! This
perspective understates the gravity of Cosby's harm in this case, and suppression alone is
insufficient to provide a full remedy of the consequences of the due process violation,

=3

The C.0.0. would mit our assessmeant of the harm suffered by Cosby 1o the
Commonwealth’s use of the deposition testimony at his two trials, But the harm is far
greater than thal, and it began long before even the first trial. It must be remembened that
D.A. Castor's decision not to prosecute Cosby. and lo announce that decision orally and in
a written press release, was not designed to facilitate the use of testimony against Cosby in
a future criminal trial, Instead, D.A. Castor induced Cosby's forfeiture of his Fifth
Amendment rights as a mechanism and a lever to aid Constand's civil action and 1o
imprave the chances that she would receive at least a monetlary benefit for the abuse that
she suffered, given that DA, Castor had determined that Constand would not, and could
not, get relief in a criminal trial. Through his deliberate efforts, DA, Castor effectively forced
Cosby to parlicipate against himself in a civil case in a way that Cosby would not have
been required o do had he retained his constitutional privilege against self-incrimination.

To say the least, this developmenl significantly weakened Cosby's legal position. Cosby
was compelled 1o give inculpatory *7746 evidence that led ullimately to a multi-million dollar
seltlement. The end result was exactly what DA, Castor intended: Cosby gave up his
rights, and Consland received significant fimancial rekef.

Under these circumstances, where our equitable objective in remedying a due process
violation is to restore an aggrieved parly 1o the siatus he held prior to that violation,
exclusion of the depasition testimony fram a third criminal tnal, and nothing mare, falls
shorl of whal our law demands. Though this appeal emanales from Cosby's criminal
conviclions, we cannol ignore the true breadth of the due process violation. The deprivation
includes the fact that D.A. Castor's actions handicapped Cosby in the derivative civil suit,
Mor can we ignore the fact that weakening Cosby's position in that civil case was precisely
why D.A. Castor proceeded as he did. Suppression of evidence in a third criminal trial can
never reslore Cosby 1o the position he held before he forfeited his Fifth Amendment righis.,
The consequences of DA, Castor's actions include the civil matter, and no exclusion of
deposition testimony can restore Coshy's injuries in that regard.

It was not only the deposition testimony that harmed Cosby. As a practical matter. the
moment that Cosby was charged criminally, he was harmed: all that he had forfeited
earlier, and the consequences of thal forfeilure in the civil case, were for naught. This was,

as the C.0.0. izelfl characlerizes i1, an unconstiulional "coercive bait-and-switeh.” % |Lis
the rue and full breadth of the consequences of the due process violation thal separales

this case from the cases relied upon by the C.D.0., including Stipetich. 33 Each of thosa
proseculions invplved defective or unenforceable promises that resulled in suppression
remedies. Critically, none of them featured the addiional harm inflicted in this case. In none
of those cases did the effects of the constitutional violation extend to matters beyond the
criminal trial, as was the circumstance here. Accordingly, none of those cases support,
much less compeal, the limited remedy that the C.D.Q. proffers,

The impact of the due process violation here is vast, The remedy must match that impact.
Starting with D.A, Castor's inducement, Cosby gave up a fundamental constitutional right,
was compelled to participate in a chvil case after losing that nght, testified against his own
interests, weakened his position there and ultimately settled the case for a large sum of
maoney, was tned twice in criminal court, was convicled, and has served several years in
prison. All of this started with D.A. Castor's compulsion of Cosby's reliance upon a publkc
proclamation that Cosby would not be prosecuted. The C.0.0.'s remedy far all of this
would include subjecting Cosby 1o a third criminal trial. That is no remedy at all, Rather., it is
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an approach that would place Cosby nowhere near where he was before the due process
violation took rool.

There is only one remedy that can completely restore Cosby to the status quo ante. He
must be discharged. and any fulure prosecution on these parlicular charges must be
barred. We do not dispute thal this remedy is bolh severe and rare, Bul it is warranted
here, indeed compelled. The C.D.0. would shun this remedy because (at least in part) it

might thwart the “public interes! in having the guilty *7747 brought o baok.” ** It eannot be
gainsaid that society holds a strong interest in the prosecution of crimes. It is also true that
ne such interest, however important, ever can eclipse society’s interest in ensuring thal the
constitutional rights of the people are vindicated. Society's interest in prosecution does not
displace the ramedy due to constitutionally aggrieved persons.

IV. Conclusion

54 We do nol question the discretion that is vested in prosecutors “over whether
charges should be brought in any given case.” Stipetich, 652 A.2d at 1295, We will not
undermine a prosecutor's "general and widely recognized power to conduct criminal
litigation and prosecutions on behall of the Commonwealth, and to decide whether and
when lo prosecule, and whether and when lo continue or discontinue a case.” ld. (quoling
Commonwealth v. DiPasguale, 431 Pa. 536, 246 A.2d 430, 432 (1968)). The decision to
charge, or not 1o charge, a defendant can be conditioned, modified, or revoked at the
discretion of the prosecutor.

Howewer, the discrelion vested in our Commonwealth's prosecutors, however vast, does
not mean that its exercise is frea of the constraints of due process. When an unconditional
charging decision is made publicly and with the intent to induce action and reliance by the
defendant, and when the defendant does so lo his delriment (and in some inslances upon
the advice of counsel), denying the defendant the benefit of that decision is an affront to
fundamental fairness, particularly when it results in a ciminal prosecution that was
foregone for mare than a decade, No mere changing of the guard strips that circumstance
af its inequity, See, e.g., Stale v Myers, 204 W.\a. 449, 513 5.E. 2d 676, 682 n.1 (1998)
(explaining thal "any change in the duly elected prosecutor does not affect the standard of
respansibility for the office”™). A contrary result would be patenily untenable. It would violate
leng-chanshed principles of fundamental fairness. It would be antithetical to, and corrosive
of, the integrity and functionality of the criminal justice system thal we strive to maintain,

For these reasons. Cosby's convictions and judgment of sentence are vacaled, and he is
discharged. +

Justices Todd, Donohue and Mundy join the opinion,

Justice Dougherty files a concurnng and dissenling opinion in which Chief Justice Baer
joins.

Justice Saylor files a dissenting opinion.

JUSTICE DOUGHERTY, concurring and dissenting

By pubficly announcing that appellant William Cosby would not be charged with any crimes
related to Andrea Constand — a decision apparently made, in part, lo force Cosby 1o testify
in Constand's future anticipated civil suit — former Montgomery County District Attormey
Bruce Castor intended to, and in fact did, force Cosby to give up his Fifth Amendment right
againsl sell-incrimination. Then, years later, Caslor's successor used the damaging
evidence Cosby Wwrned over in the civil case to convict him of the same criminal offenses
he had previously been induced to believe were off the table. | am constrained to agree
with the majority that due process does nol permil the government to engage in this type of
coercive bait-and-switch. Howeaver, while | share in *1148 that conclusion, and agree with
much of the majority's well-reasoned analysis, | parl ways from it in severat material
respects — most notably the remedy.

A

| begin by addressing an underlying issue that the majorily says lithe about but which |
believe looms large: Castor's apparent belief that, as an elected district altorney, he could
forever preclude his successors from proseculing Cosby. See. e.g., M.T, Habeas Corpus
Hearing, 2/2/2016 al 64-66 ("] made the decision as the sovergign that Mr. Cosby would
not be prosecuted no matter whatl.™); id. at 6667 (emphasizing it was "absolutely” his intent
to remove “for all time” the possibility of prasecution); id. at Exh. D-5 {alleging in an email to
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hiz successor that he “intentionally and specifically bound the Commaonwealth thal there
wolld be no state prosecution”). The majonly does not directly address whether it
considers Castor's belief to be an accurate statement of the law. Cf. Majority Opinion at
1130 ("the question becomes whether, and under whal circumslances, a proseculor's
exercise of his or her charging discretion binds fulure prosecutors’ exercise of the same
discretion”). Nevertheless, to the extent the majority’s opinion could arguably be interpreted
as signaling even a tacit approval of Castor's view, | respectfully distance myself from i,

District altorneys in this Commonwealth are constitutionally elected officers. See FA.
COMNST. arl. IX, & 4, However, the Consftitution “is altogether silent on the quastion of the
districl attormey’s powers and dulies.” Commaonweallh v Schab, 477 Pa. 55 383 AZ2d 819
830 (1878) (Pomeray, J.). Instead these duties and powers are set by statute. See 16 F.5.
§ 1402(a) (“The district attorney shall sign all bills of indictment and conduct in court all
criminal and other prosecutions, in the name of the Commaonwealth ..., and perform all the
duties which, prior to May 3, 1850, were performed by depuly atlornays general.”).
Significantly, none of this authority or our case law interpreting it remotely purports o grant
to district attomeys the power to impose on their successors — in perpetuity, no less — the
kind of general non-prosecution agreement that Castor sought to convey to Cosby, It's not
difficult to imagine why: If district atlorneys had the power to dole out irrevocable get-out-of-

jail-free cards at will and without any judicial oversight, it would invite 3 host of abuses, '
And it would "effectively assign pardon power to District Attorneys, samething this Court
has already rejected as unconstitutional.” Attorney General's Brief at 30, citing
Commonwealth v, Brown, 648 Pa. 293, 196 A.3d 130, 144 n.5 (2018) (pardon “can be
granted only by the authority in which the pardoning power resides[.]” Le., the Governor). 2
So, not only is it plain that Castor's view 15 wrong as a matter of law; i's also dangerous la
even implicitly suggest otherwise, For thal reason, unfike the majority, | would expressly

reject it here and now, *
1149 B.

Beyond this point, | am largely in accord with the majority's thoughtful analysis, and | join its
conclusions that Cosby's non-prosecution claim implicates due process and that coniract
law precepls generally — bul more specifically, principles of promissory estoppel — are the
most natural it for analyzing it. | also agree thal Cosby has proven his entitlement to relief,
because: "Caslor reasonably expected Cosby to act in reliance upon his charging
decision”,; "Cosby relied (o his delriment upon [Castor]'s decision nol Io prosecute him™;
and "Cosby's reliance was reasonable[.]” Majority Opinion al 114042, With respect 1o
reasonableness, | find pariculady apl the majonty's explanation that “[ijf Cosby's rellance
was unreasonable __, then reasonableness would require a defendant in a similar position
to disbelieve an elected distncl attormey's public statement and to discount the experience
and wisdom of his own counsel.” id. at 1142, The constellation of these unusual condilions
requires the conclusion that Cosby's reliance — particularly in the absence of any prior
authority from this Courl addressing whether it is lawful for a district attomey 1o unilaterally
gxtend a binding, permanent non-prosecution agreement — was reasonable under the
circumslances.

C.

Where | begin to disagree with the majority is in the final stretch of its analysis. Aithough
the majonty presents a compelling discussion of the promissory estoppel and due process
principles al play in this matier, see id. al 113143, it ulimately concludes that “the
subsequent decision by successor [district attormeys] lo prosecule Cosby viclaled Cosby's
due process righls,” Id. al 1143, | cannct agree, L is not the mere fact that another districl
attorney sought to prosecule Cosby after Castor made an unauthorized (and invalid)
declaration there would be no such prosecution that resulted in the due process violation,
Rather, it was the prosecution’s use, at the subsequent criminal trial, of the evidence
abtained in the civil case conceming Cosby's “use of drugs to facilitate his sexual exploits”
thatl violated his due process rights. /d. al 1140, This evidence would not have beean
available for use in the criminal case if Castor had not induced Cosby to balieve he had no
choice bul 1o forfeil his Fifth Amendment right against self-incrimination in the civil
depositions, Importantly, though, it was nol until this evidence was actually introduced al
Cosby's criminal trial thai he was harmed, and the due process violation occurred, Sea,
g.q.. Govt of Virgin Islands v Scotland, 514 F.2d 360, 385 (3d Cir. 19840 (if “the deferdant
detrimentally ralies on the government's promise, the resulting harm from this induced
reliance implicates due process”) (emphasis added), see also generally fdabry v
Johnson, 467 U5, 504, 507-08. 104 5.CL 2543, 81 LEd 2d 437 (1984) ("A plea bargain
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slanding alone is without constitulional significance; in itsell it is 8 mere exacutory
agreement which, *T750 until embodied in the judgment of a court, does nol deprive an
accused of liberty or any other constitutionally protected interast. [t is the ensuing guilty
plea that implicates the Constitution.”) (foolnole omitted),

The majorily's misidentification of when the due process wiolation occurred here leads it
also 1o supply the wrong remedy. The majority concludes: “[O]nly full enforcement of the
decision not to prosecute can satisly the fundamental demands of due process.” Majorily
Opinion at 1144; see id. at 1143—44 (requiring “specifiic performance of D.A. Caslor's
dacisian, in the form of barring Cosby's proseculion for the incident involving Constand”);
i, ("meither our principles of justice, nor sociely's expectalions, nor our sense of fair play
and decency can tolerate anything short of compelling the Montgomery County District
Aftorney's Office to stand by the decision of its former elected head”). According to the
majority, “[a]nything less under these circumsiances would permil the Commonwealth o
extract incnminaling evidence from a defendani who relies upon the elected prosecutor's
words, actions, and intent. and then use thal evidence against thal defendant with
impunity.” Id. at 1145, But the majority’s own statement proves there is an obvious
alternative remedy thal more narrowly (but still fully) compensales Cosby for the due
process violation: we can simply preclude the prosecution from “usfing] that evidence
against the] defendant with impunity.” i.e. we can order il suppressed. And, in fact, this is
precizely what this Court and many others have done in comparable siuations,

Starting with our precedent, the majority properly identifies Commonwealth v Stipefich, 538
Pa. 428, 652 A2d 1284 (18385), as most analogous 1o the present situalion. There,
Pittsburgh police officers told George Stipetich that if he answered questions conceming
the source of controlled substances and drug paraphernalia found in his residence, he and
his wife would not be charged. See id. at 1284-85, Stipatich fulfilied his part of the
purporied non-prosecution agreement by answerning all questions pased by police, but the
districl atlorney's office nevertheless charged him and his wile. See id, at 1285, The trial
court, citing the alleged agreement, granted the Stipetiches” motion to dismiss the charges,
and the Superior Cournt affirmed. See id. We reversed. See id. at 1296, Recognizing “[tjhe
Pittsburgh police did not have authority to bind the [district attorney]'s office as to whether
charges would be filed|,]” we held “[tijhe non-prosecution agreement was, in short, invalid.”
o al 1295,

Even though we deemed the non-prosecution agreement invalid, we continued 1o consider
the remedy afforded by the lower courts. We observed:

The decisions below, barring prosecution of the Stipetiches, embodied
concern thal allowing charges to be brought after George Stipetich had
performed his part of the agreement by answering questions about sources
of the contraband discovered in his residence would be fundamentally
unfair because in answering the queslions he may have disclosed
information that could be used against him. The proper response to this
concern is not to bar prosecution; rather, it is to suppress, at the
appropriate juncture, any detrimental evidence procured through the
inaccurate representation that he would not be prosecuted. This
places the Stipetiches in the same position as if the unauthorized
promise not to prosecute had never been made by the police.

*1157 id. al 1296 {emphasis added; inlernal citations omitled). Despile these strong
slatements, the majonly discards them as mere dicla, See Majority Opinion at 1144. Be
that as it may, | still find the reasaning highly persuasive — especially because the relevant
passages from Stipalich drew support from another one of our decisions in a similar matter.
See Stipetich, 652 A.2d at 1286, ciling Commaonwealth v Pefers, 473 Pa. 72, 373 A.2d
1055, 1061-62 (1877) {suppressing testimany ralher than barring prosecution where a \H
detective with a district altarney’s office “cajoled [ihe defendant] by telling him “the most

that would happen to him would be that he would be picked up or held as a material

witness on dollar bail' or ‘withoul bail,” © i.e., he “promised immunity to the [defendant] by

implying he would not be prosecuted”); see also Commonwealth v. Parker, 531 Pa. 90, 611

A 2d 198, 201 {1982) ("we need not decide whether a defeclive grant of immunity would

estop the Commonwealih from proseculing a parole violation because, in this case, even a

perfect grant of immunity would not preclude the Commonwealih from proseculing

appellant with evidence wholly independent of his compelled testimony™) (emphasis
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omitted). This autharily refutes the majority’s position that the statements in Stipefich do not
represent “the law in Pennsylvania.” Majority Opinion at 1144, %

Moving beyond the Commonwealth, | observe pther jurisdictions have likewise found that
suppression, as opposed to speciflic perfformance, is often the appropriale remedy for due
process violations relative to invalid non-prosecution agreemenis, Sae People v Gallego,
430 Mich, 443, 424 NW.2d 470, 475 .12 (1988 (collecling cases in which courls have
"denfied] specilic performance of an unauthorized, non-plea agreement which provides thal
[a] defendant not be prozecuted™); see also generally United Slates v Blue, 384 LS. 251,
255, 86 5.Ct. 1416, 16 L.Ed.2d 510 (1966) ("Even if we assume that the Government did
acquire incriminaling evidence in violation of the Fifth amendment ..., [olur numerous
precedents ordering the exclusion of such illegally oblained evidence assume implicitly that
the remedy does not extend lo bamming the prosecution altogether.”).

Gallego is padicularly instructive. In that case. the Drug Enforcement Agency and the
Oakland County Police entered into a wnitten agreement with the defendant in which they
promised they would not prosecute him if he returned 333,000 worth of hidden “buy”
maney. See id at 470-71. The defendant returned the money, but several months later was
charged with delivery of cocaine because the “prosecutor did not feel bound by the
agreement].]” /d. at 471. On appeal, the Michigan Supreme Court rejected the defendant's
position that specific performance of the agreement was required. It reasoned that this
remedy was inappropriate based on a number of factors, including: “the instant case
invalves a non-plea agreement for which specific pefformance amounts to preclusion of an
otherwise valid prosecution”; the decision not to prosecute "stemmed not from those
legitimate considerations involved in plea bargaining or in authonized grants of immunity,
but rather from less worthy considerations such as the embarrassment resulting fram the
loss of the buy money™. and there existed "an alternative remedy *7152 which essentially
reslores defendant 1o the position he enjoyed prior to making the agreement in question[.]

Id. at 474-75.% On this last score, the court explained:

Since suppression or exclusion cures defendant's delrimental reliance,
specific performance is not necessary to return defendant to the position he
enjoyed prior to making the unauthorized, non-plea agreement at issue in
his case. Moregver, we are not required, as a result of the “conslable’s
biunder,” 1o place defendant in a better position than he enjoyed prior to

y making the agreement wilth the police. As a result, we agree with the ...
decision to suppress or exclude the written agreement and the buy money,

td. a1 475-76 (footnote omitted).

| would reach a similar conclusion in this case. Specific performance is only appropriate in
drasiic circurnstances, such as where the defendant detrimentally relies on an inducement
and cannol be returned to the status quo ante. Here, although Cosby detrimentally relied
on Caslor's inducement, we can relurn him lo the position he enjoyed prior 1o being forced
to surrender his Fifth Amendment right against self-incrimination by simply suppressing the
evidence derived from the civil depositions al which he testified. We should nol use
Castor's "blunder” to place Cosby in a betler position than he atherwise would have been in
by forever barring his prosecution. "So draslic a step” merely “increase[s] to an intolerable
degree interfarance with the public interest in having the guilty brought to book.” Biue, 384

U.5. at 255, 86 5.C1 14165

Chief Justice Baer joins thiz concurring and dissenting opinion.

JUSTICE SAYLOR. dissenting

| respectiully disagree with the majonty’s determination thal the press release issued by
former District Altorney Bruce Castor contained an uncondilional promise that the
Commonwealth would not prosecute Appellant in perpetuity. See Majority Opinion, op. at
1123-31, 1138-39. Rather, | read the operative language -- "District Attormey Castor
declines to authorize the filing of criminal charges in connection with this matter” - as a
conventional public anhouncement of a present exercise of prosecutorial discretion by the
lemporary occupant of the elected office of district attomey thal would in no way be binding
upon his own lulure decision-making processes, let alone those of his successar, Accord
Uriited Stales v Goodwin, 457 U5, 368, 380, 102 S, C1, 2485, 2492, 73 L.Ed 24 74 (1982)
{explaining that a prosecutor may forgo legitimate charges al one lime and file additional \
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charges laler); Brief for Appellee at 95 (observing that the Castor press release “says
nothing about the alleged forever immunity™). From my point of view, the majority’s position
that such statements must be laden with qualifications, on pain of potentially undermining
later preseculions via an effective conferral of transactional immunity, is unsound. Cf, Brief
for Amicus Office of Attorney General at 30 (highlighting that erediting Appellant's *1153
position “would effectively assign pardon power to District Attorneys, something this Court

has already rejected as unconstitutional,”), '

| also respectfully differ, in many material regards, with the majarity’s treatment of the trial
court’s findings of fact. For example, to counter the trial court's explicit finding that Castor
made no promise that the Commonwealth would never prosecute, the majority posits that
“[tlhe record establishes without contradiction that depriving Cosby of his Fifth Amendment
right was DA Caslor's intended resull.” Majority Opinien, op. at 1140-41. The fact of an
unwritten promise, however, was rejected on credibility grounds, and Castor's account of
his motivations underlying his uncredited assertion of a promise need not be separately
contradicled by record evidence 1o also fall by the wayside. In any event, there are
numerous possible explanations for why Caslor issued a press release reflecting his
decision not 1o prasecule in a high-profile maller, as well as for why he subsequently
claimed there was a promise not to prosecule, beginning in his ensuing comrespondence
with his successor. * Fram my point of view, the majority *1754 opinion supplants the trial
court's fact-finding on critical points — including the fact of a promise and the asserted
reliance - in contravention of the operative principles of review set forth in the opinion. See
id at 1128-29.3

For these reasons, | respectiully dissent relative 1o the Court's order directing a discharge. |
note, however, that | have substantial reservations about the trial court's decision 1o permit
the Commonwealth 1o present lestimony from other assered viclims of sexual assaults by
Appellant, which allegedly occurred frem between fifleen and twenty-two years in the past,
Since under the majority’s approach the issue is moot, | merely take the opporiunity 1o note
that my present, tentative inclination would be to award a new trial grounded upon
Appellant’s challenge to such evidence as being unduly prejudicial. See generally
Commonwaallh v. Hicks, B8 Pa, 444, 4B4-85, 156 A_3d 1114, 1138 (2017) (Saylor, C.J.,
concurring) ("1 maintain concerns about the power of potentially inevitable character
inferences asscciated with olher-acts evidence, with requiring defendants to effectively
defend minidrials conceming collateral matters, and aboul the efficacy of jury instructions
in this context.”).

All Citations

252 A.3d 1092

Footnotes
1 Motes of Testimony (*M.T.7), Habeas Corpus Hearing, 2/2/2016, at 60.
£ M. al 63,

3 As we discuss in more detail below, at Cosby's tdal, the trial court permitted
the Commonwealth 1o call five witnesses who teslified that Cosby had
engaged in similar sexually abusive patterns with each of them. We granted
allewance of appeal here as well to consider the admissibility of that prior bad
act evidence pursuant to Pa. R E. 404k}, However, because our decision on
the Castor declination issue disposes of this appeal, we do nol address the
Rule 40:4(b) claim.

4 N.T.. Trial, 4/13/2018, at 53, 55.

5 M.T., Trial, 4113/2018, at 59-60.

i See Constand v, Cosby, Dockel Mo, 2:05-cv-01088-ER,

7 Constand's attorneys subsequenily filed a motion to compel Cosby to
answer,

8 "Quaglude” is a8 brand name for methaqualone, a central nervous system

depressant that was a popular recreational drug from the 1980s through the
1980s%, uniil the federal government classified methagualone as a controlled
substance.
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Canstand also received 520,000 fram American Media, Inc., which was a
party to the lawsuil a5 a result of an interview thal Cosby gave to the National
Enquirer about Constand’s allegations.

D.A. Ferman, now Judge Ferman, was subsequently elected to a seat on the
Court of Commeon Pleas of Montgomery County,

Mr. Steele has since been elected District Attorney of Montgomeary County.

By this time, Mr, Steele had replaced Judge Ferman as District Attormey. See
18 Pa.C.5.§ 3125(a)(1). (a){4), and {(a)(5).

Casby styled the pelition as a "Peiition for Writ of Habeas Corpus and Mation
to Disqualify the Mantgomery County District Attorney's Office.” The tnal court
treated the omnibug motion as three separate motions: (1) a motion to
dismiss the charges based upon the alleged non-prosacution agreement; (2)
a motion to dismiss the charges based upon pre-arrest delay; and (3) a
maotion to disqualify the Montgomery County Disirict Attormey’s Office.

The immunity statute provides, in relevant part:

(a) General rule.--Immunity orders shall be available under this section in
all proceedings before:

(1) Courts.

(b) Request and issuance.--The Altorney General or a district attorney
may request an immunity order fram any judge of a designated court. and
that judge shall issue such an order, when in the judgment of the Attarney
General or district altorney:

(1) the testimony or other information from a witness may be necessary
to the pubkc interest, and

(#) & wilnass has refused or is likely to refuse to teslify or provide other
information an the basis of his privilege against self-incrimination.

(c) Order to testify.--Whenever a witness refuses, on the basis of his
privilege against self-incrimination, to testify or provide other information in
a proceading specified in subsection (a), and the person presiding at such
proceeding communicates to the witness an immunity order, that witness
may not refuse to testify based on hig privilege against self-incriminalion.

(d) Limitation on use.-Mo testimany ar other information compelled under
an immunily arder, ar any information directly or indireclly derived from
such testimony or other informaticn, may be used against a wilness in any
criminal case, except thal such information may be used:

(1) in a prosecution under 18 Pa.C.5. § 4302 {relating 1o perjury) or
under 18 Pa C.5. § 4903 (relating to false swearing):

{2} in a conlempl proceeding for failure (o comply with an immunity
arder; of

{3} as evidence, where alherwise admissible, in any preceeding whene
the wilness is not a crirninal defendant.

42 Pa.C.S. § 5847 (a)-{d).

T.C.0. at 72 (quoting Findings of Fact, Conclusions of Law and Order Sur
Defendant's Molion lo Suppress Evidence Pursuant to Fa lK.Cnm, P 58111,
12/52016. at 5).

T.C.Q. 96-97 (citing Pa.R.E. 404(h}). Rule 404 provides. in relevant pan:
{a) Character Evidence,

(1) Prohibited Ufses. Evidence of 2 person's character or character irait is
not admissible to prove that on a particular occasion the person acted in
accordance with the character or lrail.
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{b) Crimes, Wrongs or Other Acts,

{1} Prohibiled Uses. Evidence of a cnime, wrorng, or other act is not
admissible 1o prove a person’s character in order to show that on a
particular occasion the person acled in accordance with the characler,

(2} Permitted Lises. This evidence may be admissible for another
purpose, such as proving motive, opportunity, intent, preparation, plan,
knowledge, identity, absence of mistake, or lack of accident. In a criminal
case this evidence is admizsible only if the prabative value of the
evidence outweighs its potential for unfair prejudice.

Pa.R.E. 404(b){1)-(2).

i7 Id. at 8T (quoling Commonwealth v Tison, 118 A 3d 353, 358-54 (Pa, Super,
2015) (en banc)).

18 The en banc majority opinion in Tyson was authored by then-President Judge
Gantman and joined by then-Judge Mundy, Prasident Judge Emeritus Ford
Elliott, and Judges Panella, Shogan, and Olson. Then-Judge Donohue
dissented, joined by Prasident Judge Emerilus Bander and Judge Oftt,
opining that the majority “overemphasize[d] the few similarlies that exist
between Tyson's prior rape conviclion and the present matter while
completely dismissing the several important differences between the two
incidents.” Tyson, 1152 A.3d at 363 (Donohue, J., dissenting). The dissent
further disputed the en banc majarity's reliance upon the need for the prior
bad acts evidence "o bolster the credibility of the Commonwealth's anly
witness where there s no indication that the witness is olherwise
impeachable,.” /d. a1 364,

13 In addition o the Fule 404(b) and non-proseculions claims, the Superior
Court rejected a number of other issues raised by Cosby. including an
assertion of improper juror bias, a challenge to an allegedly misieading jury
instruction, and a contenlion that SORMNA was unconstitutional, Cosby. 224
A 3d al 386, 421-431. Because those issues are not relevant to the matters
before us, wa need nol discuss them herein,

20 In his petition, Cosby alzo sought this Court's review of his claim of improper
juror bias and his challenge to the constitutionality of SORNA, We denied
aliocatur as to those two claims.

21 In Sanlobelio, the Suprema Court of the United States did not state explicilly
that it was premising its helding on due process guarantees. Neverheless, it
H; is only sensible to read Santobelin’s holding as resting upon due process
i principles because—as Justice Douglas noted in his concurring opinion—
without 3 constilutional basis the Cour would have lacked jurisdiction over
what was otherwise a statle law matter. See Santobello, 04 .5, at 26G-67,
82 5.C1, 495 (Douglas, J. congurring).

22 Ultimately, the court did not grant the defendant relief under a theory of
detrimantal reliance because there was “no claim in this case of such
reliance.” Scoliand, 614 F.2d at 385,

23 See, e.g., State v. Francis, 424 P.3d 156, 180 (Uah 2017) (holding that,
“[wlhen a defendant has reasonably and detrimentally relied on a plea
agreement, the Stale should not be able to withdraw a plea agreement just
because it has nol yel been presented lo the district courl™); State v Johnson,
2000 Ark, 77, 360 5 W 3d 104, 115 (2010) (holding that, "when the State has
entered into an agreement not to prosecute with a prospective defendant and
the defendant has performed and acted (o his detriment or prejudice in
reliance upon that agreement, the government must be required to honor
such an agreement.”); Peaple v Rhoden, 75 Cal App.dth 1346, 8BS Cal
Fptr.2d 819, 824 (1999) (explaining "unexecuted plea bargains generally do
naot involve constitutional rights absent detrimental reliance on the bargain™).
Linfted States v. Streebing. 987 F.2d 368, 372-73 (Gth Cir. 1293) (holding thal
the defendant had to demonsirate, inler alfiz, that he had relied upon the
govemment’s promise to his detnment betore the promise would be
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enforceable); United States v Savage, 978 F.2d 1136, 1138 (9th Cir. 1992)
(explaining that a defendant’s delrimental reliance is an exceplion 1o the
genaral rule that defendants are not entitled to enforcement of
unconsummated plea agreements); Slale v Parkey 471 NW.2d 896, 598
{lowa App. 1991) {finding thal, in the absence of a showing thal the
defendant detrimentally relied upon an agréement with the prasecular,
dismissal was nol warranted); Rowe v Griffin, 676 F.2d 524, 528 (11th Cir.
1952) (stating that, when a promise induces a defendant to waive his Fifth
Amendment rights by testifying or otherwise cooperating with the government
lo his detriment, due pracess raguires thal the proseculor's promise be
fulfilled); Peapie v Reagan, 395 Mich. 306, 2356 N.W.2d 581, 587 (1975)
{noting that, where the defendant was prejudiced by submitting to a
polygraph in exchange for an agreement that his prosecution would be
dismissed, trial courl erred in refusing to enforce the agreement).

The dissent agrees—as do we —with the trial courl’s conclusion that D A,
Castor's decision not 1o prosecute was, at its core, an exercise of the
inherent charging discretion vested in district attorneys. See D.O. at 1152,
Bul the dissent would simply end the analysis there. In the dissent's view,
once a decision is deemed to fall within a prosecutor's discretion, that
decision “in no way” can bind the actions of future elected prosacutors.
Respectiully, this perspective overlooks the verity that not all decisions are
the same. As lo routine discretionary decisions, the dissent may be correcl.
But as we explain throughout this opinion, what occurred hare was anything
but roatine, Here, DUA, Castor's exercise of discretion was made deliberately
to induce the deprivation of a fundamental right. The typical decision to
prosecuta, or not 1o prosecula, is nol made for the purpose of extracting
incriminating information from a suspect when there exists no other
mechanism o do so,

The dissent would amalgamate and confine all "present exercise|s] of
proseculorial discrelion™ within a single, non-binding, unenforceable, and
unreviewable category. fd. We decling 1o endorse this blanket approach, as
such decisions merit, and indeed require, indnidualized evaluation, To rule
otherwise would authonze, if nol encourage, prosecutors to choose
temporarily not to prosecute, obtain incriminating evidence fram the suspect,
and then reverse course with impunity. Due process necessarily requires that
court officials, particularly prosecutors, be held to a higher standard, This is
partculary 5o in circumslances where the prosecutor's decision 15 crafted
specifically to induce a defendant to forfeil a constilutional right, and where
the defendant has relied upon that decision to his detriment. The dissent's
approach would turn a blind eye to the reality of such inducements, Due
process does nol.

There is no doubt that there are two decisions at issue; the decision not to
prosecute and the decision not to discuss that choice in public. The dissent
would endorse the trial court’s selective interpretation of D.A. Castor's
language in the press release, finding at a minimum that DA, Caslor's
assartion that he would reconsider the “decision” is ambiguous. But a plain
reading of the release belies such a construction, Like the trial court's
interpretation of the relevant paragraph of the press release, the dissent's
finding of ambiguity can result only when one overlooks the context and
surrounding statements quite entirely. D A, Castor slated that he did not
intend 1o discuss the details of his decision not 1o proszecute. In the very next
sentence, DA, Caslor stated that he would reconsider “this decision” if the
need arose, In context, “this decision” must naturally refer 1o the decision not
to discuss the maller with the public. This is zo0 because announcing that
particular decision was the very purpose of the immediately preceding
statement. and the subject sentence naturally modifies that prior slatement,
CLA, Castor already had stated eadier in the press release that he had
decided nol to prosecute Cosby. Thus, when DA, Castor referred 1o “this
decision” in the particular paragraph under examination, he was referring not
o a decision addressed much earlier in the press release bul rather (o the
decision that he had stated for the first time in the immediately preceding
sentence, Even more compefling is the facl that the entirety of the paragraph
relates to DA, Caslor's concern about the polential effect thal any public
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statements thal he would make mighl have an jurors empaneled in a civil
case. Nothing al all in that paragraph pertains to the decision not to
prosecute Cosby, As noted, DA, Castor already had addressed the non-
proseculion decision. There is no support for the notion that DA, Castor was
referring to his decision nol 1o prosecute Cosby in the middle of a paragraph
directed exclusively ta: (1) the potential impact that any public explication by
DA, Castor might have upon the faimess of a civil case; and (2) DA
Castor's derivative decision not to discuss the matter publicly in order to
avoid that potential impact.

To that end, the application of the privilege against sel{-incrimination is not
limited to criminal matters, its availability "does nof turn upon the type of
proceeding in which ils protection is invoked, but upon the nature of the
stalement or admission and the exposure which it invites.” id. (quoting
Application of Gaull, 387 U.S, 1. 49, B7 S.CL. 1428, 18 L.Ed.2d 527 (1987)).
“The privilege may, for exampie, be claimed in a civil or administrative
proceeding, if the statement is or may be inculpatory.” Gaull, 387 U.S. at 45,
B7 5.C1 1428,

The dissent asserls thal we have predicaled our decision upon the exislence
of an "unwritten promise.” which was rejected by the trial court’s credibility
findings. D.O. at 1153. To the contrary. As we explained earier, we have
accepted the trial court's findings in this regard, and those findings, which are
supported by the record, are binding on this Court. See, supra, page 1128=29
{citing O'Rowke, 778 A 2d a1l 1188 {Pa, 2001)). However, our deference is
limited to the factual findings only; we may draw our own inferences
therefrom and reach our own legal conclusions. See In re Pruner's Est, 162
A Zd at 631, Thus, the trial courl's factual finding that no formal bargained-
for-exchange. writlen or unwritten, occurred does not constrain our legal
analysis, nor does itin any way serve Lo immunize DA Castor's actions from
constitutional scrutiny. That there was no formal promise does not mean that
Coshy no longer had due process rights.

The trial court's credibility finding regarding the existence vel nonof a
particular promise does nol allow us to ignore the remainder of the
aoverwhelming evidence of record. The record firmly establishes that D.A.
Castor's desired result was 1o strip Cosby of his Fifth Amendment nghts. This
patent and devaloped fact stands separate and apart from the trial courd's
finding that DA, Castor never extended a formal promise,

The dissent would ignore the undeniable reality that Cosby relied (o his
detriment upon DA, Castor's decision, The dissent does so by shifling the
perspective from 0LA, Castor's actions to Cosby's, focusing in particular upon
the fact that Cosby did not record the purported agreement or reduce it lo
writing. As we nola in this opinion, in this context, neither a promise, nor an
agreement, nor a confract, nor evidence of reliance derives legal validity only
upon being recarded or upon written materialization. The law knows no such
prerequisite, and Cosby cannot be punished for failing to comply with a legal
requirement thal does not exist. The proof of Cosby's reliance is plain on the
face of the record. It is the fact that, upon the advice and assistance of
counsel, Cosby sat for four depositions and incriminated himself, obviously a
decision made after and in direct reliance upon DA, Castor's decision.

LSee Khan v Slate Bd. of Auchanesr Exam'rs, 577 Pa, 165 842 A 2d 835,
945 (2004) ("Subslantive due process is the esoteric concepl interwoven
within our judicial framework to guarantee fundamental faimess and
substantial justice ....") (cleaned up).

See C.D.O. at 1144,
Id. at 1152,
Id. at 1150,
Id. at 1147,

See C.D.0O, at 1150-1152 (citing Stipehich, Commonweallh v Pelers, 473 Fa
72, 373 A.2d 1085 (1977} Commonwealth v. Parkar, 531 Pa. 80, 611 A2Zd
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198 (1922); People v Gallego, 430 Mich, 443, 424 N.W.2d 470 (1588); and
United States v. Blue, 384 U.5. 251, 86 5.Ct. 1416, 16 L.Ed.2d 510 (1966)).

See C.D.0. (quoting Biue, 384 L5, at 255, 86 5.CL 1416).
Accordingly, we do nol address Cosby's other issue.

One might reasonably wonder if such abuses were at work in this case,
particularly given Castor's cdd and ever-shifting explanations for his actions.

Indeed, where a prosecutor seeks an immunity order for a witness,
Pennsylvania's immunity statule contemplates judicial approval. See 42
Pa.C.5. § 5247, But conlrary to what the courts below concluded, this statule
is irrelevant in this case because it pertains to wilnesses whose assistance is
sought 1o testify against other defendants, not for procuring testimony from
defendants themselves, See id, at § 5847(b)( 1) (permilting prosecutors to
seak immunity where “the testimony or ather information from a wilness
may be necessary to the public interest™) (emphasis added).

Failure to directly condemn Castor's inappropriate behavior in this regard
only inviles more abuses of prosecutorial power and increases the kelihood
that other defendants will detrimentally rely on similar improper inducements.
In my respectful view, we should reject Castor's misguided notion outright
and declare that district attorneys do not possess this effective pardon power,
and thus render any similar future promises illusory and reliance thereon
manifestly unreasonable. In other words, we can prospectively prevent
similar deprivations of due process in the event any future distrct attorney
might be reckless enough to act as Castor did here,

Significantly, Cosby agrees "if Castor's non-proseciution commitment was not
binding on his successors or was somehow defective, then, altermnatively,
Cosly's deposition testimony should have been suppressed.” Cosby's Brief
al 94, To this end, Cosby also relies on our decisions in Stpelich and Pelers
as support, even going so far as to assert that Stpatich is "an-point and
contrafling.” id. at 85.

Of course, it was also relevant o the Gallego court's analysis "that the police
lacked the authority to make a binding promise of immunity or not to
prosecute.” Gaflego, 424 N.W.2d a1 473, But the fact that the non-prosacution
decision at issue here emanated from Castor rather than a police officer is of
no moment. As already explained. disirict altomeys in this Commonwealth
lack the power to convey permanent non-proseculion agreements outside of
the normal plea-bargaining and immunity contexts.

Ag the majority's decision 1o discharge Cosby renders his remaining claim
mool, | express no opinion on it.

The language of the press release indicating that Castor might reconsider his
decision is of Bttle significance to my own analysis, since | believe the
possibility of reconsideration is inherent and implicit in the exercise of
prosecutorial discrefion. | note only that | find this specific language to be
ambiguous in terms of whether it referred to Castor’s charging decision itself
or his decision nol to elaborate on the reasons for declining prasecution,
While the majority asserts that “[njothing in [the relevant] paragraph pertains
to [Castor's] decision not to prosecute Coshy,” Majority Opinion, op. at 1138,
in point of fact, the second sentence of that paragraph relates that: “The
District Atlorney does not intend to expound publicly on the details of his
decision far fear that his opinions and analysis might be given undue weight
by jurars in any contemplated civil action.” Press Release dated February 17,
2005, N.T., Feb. 2, 2016, Ex. D-4 (emphasis added). As the Commonwealth
observes, “his decision,” in this sentence. cbvicusly refers Lo the decision not
lo prosecute, See Brief for Appeliee at 4 n 29,

The ambiguity arises, however, in the ensuing senfence, stating: “District
Altorney Castor cautions all parties to this matter that he will reconsider this
decision should the need arise.” Press Release dated February 17, 2005,
M.T,, Feb. 2. 2016, Ex. D-4 (emphasis added). In response 10 the majority’s
assertion that “this decision” can only refer o Castor's decision to
contemporanecusly refrain from elaborating, see Majority Opinion, op. at

49/50



WTZ021

End of
Document

Commonwealth v. Cosby | WestlawNenxt

1138-38, | nole that | find the Commonwealth's countervailing rationale ta be
apl. As il explains: “Earier in the release|, i.e., in the preceding sentenca], ...
[Castor] referred to 'his decision” not to prosecute; in the next senlence he
said he might reconsider ‘this] decision.” Reasonable peaple would read the
[latter] sentence as referring lo the decision not to prosecute,” referenced
immedialely before. Brief for Appelles at B4 n. 29,

in this regard, the Commonwealth posits as follows:

The first time [the alleged promise not to prosecute] was reflected in any
wrilten form was in Castor's 20115 emails. This alone calls its existence into
guestion, That an experienced district attorney, a velaran criminal defensea
attorney, and several competent civil attormeys would fail to leave a paper
trail of such a significant agreement beggars belief. And Castor wrote those
emails in the midst of a political campaign for district attorney, after he had
learned of a renewed investigation into the case, He would face negative
publicity if criminal charges were filed before the election. He tried to
discourage then-District Attormney Ferman from filing charges by rewriting
histary in light of the political facts on the ground in 2015, His testimony at
the hearing was also inconsistent with his 2005 press release, his
statements o joumalisiz over the years, and irreconcilable with his
September 2015 emails to District Attormey Ferman,

Brief for Appellee al 92-93.

Again, it matters little whether the Commonweallh’s portrayal is wholly
accurate. The determinalive factor here should be the tral court's well-
supported rejection of Castor's bizarre portrayal of his thought processes, in
which: he found that Andrea Constand had drastically damaged her credibility
through delayed reporting, pervasive confradictions, and post-assault
conlacts with Appellant; Castor neverlheless believed Constand's account of
the sexual assault despite having never personally met or interviewed her; he
decided to act as a "Minister of Justice” to orchesirate unwanted interlerence
in the proceedings in a yet-lo-be-filed civil case against Appellant; and,
despile believing that Constand was atlempting to extort money from
Appellant, he "was hoping [she] would sue Cosby, make a lot of money and,
incidentally, her lawyers make a big contingent fee.” N.T., Feb. 2, 2016, at 48,
64, 114-15, 188, 202, 226 (testimony of Bruce L. Castor, Jr.). The
inconsistencies and contradictions notwithstanding, the trial courn was under
no obligation to accept such an account. See Brief for Appeliee at 102
(explaining why it is inappropriate for “a prosecutor to pick sides in a civil
case after they have determined not o file criminal chargas,”).

The trial court explained, at length, why Appellant likely acted in his own
interest (and not in rellance on the assered unwritten commilment never (o
prosecute) when he sat for depositions in the civil case. See Commanwaalth
v Cosby, No. 3314 EDA 2018, ship op. at 64-66, 2019 WL 2157653 (C.P.
Monlgomery May 14, 2019); see also Brief for Appellee at 85-91, 96-98,

Additionally, | agree with the trial courl, the Commonwealth, and its amici that
any claimed reliance would be unreasonable. Accord Brief for Amicus Office
of Attormey General at 29 ("Defendant's reliance on an alleged oral promise
thal was unwritten, unrecorded, and vague was also unreasonable, if not
reckless.”),
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Boca Raton, Florida. L& (OER LOYOIL T
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HOWARD B. EIS ENBERG
Attorney at Law
Post Office Box 1476
Milwaukee, Wisconsin 53201-1476

Somdveed i Megrelog 1n TriTpie it 2881708
Wisconsin, Hlineis, and FAX (414) 28R-5403
the District of Columbia " E Mail: !'Irl-"'l-l-'-"l-l"li‘[.Eilrnt‘f'?g@]sﬂ'&fr,rnm

March 23, 2002

Leon Irby #33802
Supermax Correctional Institution
F O Box 9900

Boscobel, WI 53805-9900

Dear Mr. Irby:

Iam responding to your letter dated March 2 1,2002. 1 am returning all of the
papers enclosed with your letter. Please let me know when ¥ou hear from

' Madison on your appeal. For a person who is “55 years old and only achieved
GED level education,” you are doing pretty well. In another life, you could have
been a pretty good lawyer,

Yours very truly,

SIS g
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All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the state wherein they reside. No state shall make or
enforece any law which shall abridge the privileges or immunities of citizens of the United
States; nor shall any state deprive any person of life, liberty, or property, without due process
of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Representatives shall be apportioned among the several states according to their respective
numbers, counting the whole number of persons in each state, excluding Indians not taxed. But
when the right to vote at any election for the choice of electors for President and Vice President
of the United States, Representatives in Congress, the executive and judicial officers of a state,
or the members of the legislature thereof, is denied to any of the male inhabitants of such state,
being twenty-one years of age, and citizens of the United States, or in any way abridged,
except for participation in rebellion, or other crime, the basis of representation therein shall be
reduced in the proportion which the number of such male citizens shall bear to the whole
number of male citizens twenty-one years of age in such state.

No person shall be a Senator or Representative in Congress, or elector of President and Vice
President, or hold any office, civil or military, under the United States, or under any state,
who, having previously taken an oath, as a member of Congress, or as an officer of the United
States, or as a member of any state legislature, or as an executive or judicial officer of any
state, to support the Constitution of the United States, shall have engaged in insurrection or
rebellion against the same, or given aid or comfort to the enemies thereof. But Congress mayy
by a vote of two-thirds of each House, remove such disability.

The validity of the public debt of the United States, authorized by law, including debts incurred
for payment of pensions and bounties for services in suppressing insurrection or rebellion,
shall not be questioned. But neither the United States nor any state shall assume or pay any
debt or obligation incurred in aid of insurrection or rebellion against the United States, or any
claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall

be held illegal and void.

The Congress shall have power ta enforce, by appropriate legislation, the provisions of this
article.



African Americans in lllinois

Many Africans came to the new world as Part of explorers’ crews, as servants, and as slaves. The first
Africans arrived in 1720 when Illinois was part of the French colony of Louisiana (Illinois would not
become a state until 1818). A Frenchman, Shiﬂi e Renault, put slaves to work in saline (salt) mines
near the French-built Fort de Chartres in Randlf:llph County. The mines were unsuccessful, and
Renault sold his slaves to settlers in the area. By 1763, when the French surrendered control of Illinois
to the British, the slave population was nearly six hundred.

Illinois was first claimed by American government in 1778, and nine years later it was declared by the
Northwest Ordinance to be part of the Northwest Territory. The Northwest Ordinance prohibited
slavery but allowed slave owners from other areas to reclaim escaped slaves from the Territory. The
Ordinance was unpopular with some slave-owning settlers, who believed that they would be rt{:rccd to
%i)ve up their slaves. However, Territorial governor Arthur St. Clair interpreted the controversial

rdinance to mean that no new slaves could be brought into the Territory but that those already
there could legally remain slaves.

In 1800 Illinois became part of the Indiana Territory, which was created from the old Northwest
Territory. The territorial government enacted a “Black Code” that efﬁective]’? barred slaves from
gaining their freedom by permitting lengthy terms of “indentured servitude,” which bound workers to
a particular person for a period of time in return for shelter and food. Indentured servitude allowed
landowners to acquire cheap labor despite the prohibition of slavery in the Indiana Territory.

Slavery was a controversial issue when Illinois residents were considering the state’s entry into the
Union. Some residents wanted slavery to be permitted. However, Illinois was admitted to the Union
in 1818 as a free state. However, the constitution of 1818 allowed for limited slavery in the salt mines
and allowed current slave owners to retain there slaves. The General Assembly also passed legislation
that severely curtailed the rights of free blacks residing in the state and discouraged the migration of
free blacks. If a black person was unable to present proof of their freedom they could be fined $50 or
sold by the sheriff to the highest bidder. Not long agter the passage of the constitution, the state’s
eneral assembly adopted a pro-slavery resolution that announced its approval of slavery in slave-
hﬂldigg states and at the same time condemned the formation of abolition societies within Illinois’
oundaries.

Elijah Lovejoy {Iﬂc:rIS‘]?} was an important abolitionist. He published a newspaper, The Observer,
which attacked the evils of slavery. His views were unpopular in his home state of Missouri. His
printin,% ress was destroyed, and he was forced out ot St. Louis. Across the Mississippi River, at
Alron, Illinois, Lovejoy set up a new press and renewed his attacks on slavery. Businessmen in Alton,
under pressure from those in St. Louis, again threw Lovejoy’s press into the river. In the fall of 1837,
Lovejoy EDF-EIE'L‘I local pro-slavery forces when he co-founded the 1llinois Anti-Slavery Society. The

roup resolved to buy a new press to continue Lovejoy’s work. While Lovejoy and his abolitionist

riends kept watch over the new press in an Alton warehouse, an armed pro-slavery mob gathered to
demand Lovejoy turn over his press. Lovejoy refused and the mob prepared to set fire to the building.
Lovejoy ran out of the warehouse in an attempt to stop the fire, but was killed by gunfire. Several
others protecting the press were injured and eventually fled the warehouse. The mob then seized the
press and threw it out the third-story window of the warehouse.

A complex system of routes and hiding places called the Underground Railroad helped an estimated
45,000 slaves achieve freedom. Known to have existed as early as 1786, the Underground Railroad was
increasingly more active following the War of 1812. By the 18305 Illinois and other northern states had
become a part of the network. Illinois had stops and hiding places in cities and towns such as
Chicago, tﬁuim:y, Alton, and Chester. Owen Lovejoy, Dr. %\ichard Eells of Quincy, and Julius A.
Willard of Jacksonville were key leaders of the system in Illinois.
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Some slaves were able to purchase their freedom. Frank McWorter or “Free Frank” was born into
slavery in 1777 in South Carolina. As an adult, Frank hired himself out for an annual cash payment. He
also began a saltpeter making business and managed to buy his freedom by the time he was 40. He
moved to Kentucky and later to west central Illinois where he founded the township of New
Philadelphia in 1836. There he began farming and raising stock. At the time of his death in 1854,
Frank had managed to buy the freedom of his wife, 13 children, and 6 grandchildren for a total of
about $15,000.

Still other slaves used the court systems to try to gain freedom. In 1857 a slave, Dred Scott, petitioned
the courts in Missouri for his freedom. At the trial he claimed he should be free because he had
resided in Illinois and in the Wisconsin Territory where slavery was banned. Despite the ruling by the
Illinois Supreme Court in 1843, which declared that a slave who entered or resided in a free territory
or state was entitled to freedom, Scott’s appeal to the United States Supreme Court was denied. The
grounds for that decision were that a slave had no rights under the constitution and therefore could
not bring suit.

Soon a battle for civil rights and the Union was underway. With the election of Abraham Lincoln as
president in 1860, many southern states seceded from the Union. On April 23, 1861 the first shots of
the Civil War were fired at Fort Sumter. In 1863, the first black Union regiments were organized and
about 1,800 blacks from Illinois enlisted. One regiment, the 29th U.S. Cﬂil:-red Infantry, fought with
reat courage at the Battle of the Crater (Virginia) in 1864. Eager to fight for the freedom of their
%ﬂll{:nw blacks, they advanced 200 yards before falling back. Members of the 29th were mustered out of

service in November, 1865.

Illinois repealed the “Black Code” laws following the Civil War in 1865. The United States Congress
ended the legal institution of slavery with the passage of the 13th Amendment in 1865. To help ensure
the rights of newly freed blacks, the 14th Amendment was passed in 1868. This amendment provided
for equal protection under the law and allowed Congress the authority to enforce the Amendment
with additional legislation. Black men were given the right to vote in 1870 by passing the 15th
Amendment. In I%?q_, state laws forbidding segregation were passed. The Illinois Civil Rights Act of
1885 was passed forbidding discrimination in public facilities and places such as hotels, rail roads,
theatres, and restaurants.

Bur anti-discrimination laws had little effect on long standing racial tensions. Several race riots
erupted in the new century. In 1908, a riot broke out in the city of Springfield, Illinois, where
Abraham Lincoln had lived for many years before his election as president in 1860. The riot lead to
the lynching of two black men. Four white men were killed, many others were injured, and the black
section of Springfield was demolished by fires and vandalism. These events shocked the state and the
nation. The National Association for the Advancement of Colored People (NAACP) was organized
as a result of the riot. Race riots also occurred in St. Louis in 1917 and in Chicago in 1919.

Racial tensions continued even as blacks headed overseas to fight in World War L. [llinois sent
314,000 troops to Europe. Among them were several black units, including the 8th Infantry
Regiment. The 8th, re-designated the 370th Infantry of the 93rd Division, was the first American
regiment to reach the French fortress at Laon. They fought bravely to drive the enemy out of France
and take back the French fortress. The regiment also fought in the last battle of the war. Shortly after
the Armistice was signed the 370th captured a fifty-car German train and its crew. Twenty-one men
of the regiment received the Distinguished Service Cross, and Colonel Otis B. Duncan received the
Distinguished Service Medal. France also recognized 68 men of this courageous regiment with its
Croix de Guerre. The regiment was demobilized at Camp Grant in Illinois on March 3, 1919.

In the time between the World War I and World War II, African Americans began leaving the
southern states for Illinois and other northern states. This “Great Migration” increased the Illinois
African American population by 81% from 1920 to 1930. More African Americans were elected to
ublic office and attained jobs in arenas where no other blacks had previously served. John W. E.
%hnmas was elected state representative in 1876. Republican Oscar DePriest was elected the first
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black alderman in Chicago in 1915. In 1924 Chicago elected Albert B. George its first black municipal
court judge, Adelbert H. Roberts was the first black elected to serve on the Illinois State Senate, and
Vivian Gordon Harsh was appointed the first black librarian at the Chicago Public Library. Arthur
W. Mitchell was elected the first black Democrat to the U.S. House of Representatives in 1934. Two
important legislative measures forbidding discrimination on state contracts for public works and
buildings, and on contracts for defense were passed in 1933.

During the Great Depression black Eﬂtﬂsts against discrimination increased. Blacks began to boycott
businesses in black neighborhoods that would not hire black workers. Their slogan “Don’t Buy Where
You Can’t Work,” emphasized economics as a means for fighting racism. In the North, blacks also
held school boycotts in response to the poor treatment of their children. Under the influence of his
wife Eleanor, President Franklin D. Roosevelt opened federal jobs to blacks.

During World War I1, Illinois sent more than one million men and women to the armed forces.
“Tuskegee Airman” Ellsworth Dansby of Decatur was the first black Master Sergeant of the ggth
Fighter Squadron, the first black ﬁﬁhtf:[ squadron. The squadron saw little action, but many blacks
fought bravely for their country i W:)::Idcl?(" ar II. Many Southern blacks who had not gone to war
migrated to northern and western cities for new jobs in the wartime economy. At the end of the war,
President Harry 5. Truman, despite opposition, desegregated the U.S. military.

Following the war, racial tensions began to grow again. While the military was desegregated, much of
the rest of society was not. Many African Americans who had come nﬂarfﬁ to find new opportunities
found themselves segregated and discriminated against at home and at work. President T'ruman
submitted a pI‘DpGSj to Congress for equal employment and civil rights for blacks, but it was rejected.
Equal educational ﬂFEﬂrmnities were at the forefront of the efforts of the National Association for
the Advancement of Colored People’s (NAACP) legal defense fund. The suites filed by the NAACP
led to the landmark decision Brown vs. Board of Education in May of 1954, which overturned the
“separate but equal” doctrine of the Plessy vs. Ferguson of 1896. Few schools in the South were
desegregated in the first years following the Brown vs. Board of Education ruling. Desegregation
proceeded slowly in the gﬂuth with the White Citizen’s Council fighting it at every step. In some
cases the federal government used the National Guard to enforce ﬁ'u: policy.

Segregation of public facilities, lunch counters, drinking fountains, and buses was still common in the
South. Blacks under the leadership of Rev. Martin Luther King, head of the Southern Christian
Leadership Conference(SCLC), Ella Baker, the NAACP, and the Student Nonviolent Coordinating
Committee(SNCC) boycotts and sit-ins were organized across the country to protest segregation and
discrimination. In the early 1960s, the SCLC organized a direct-action campaign. This campaign
involved hundreds of people who were willing to be arrested and jailed for the cause. Their
persistence and a massive march on Washington led to passage of the Civil Rights Act of 1964.

The Civil Rights Act of 1964 prohibited segregation in public places, prohibited discrimination in
education and employment, autherized the U.S. Attorney General to bring suit against schools and
public facilities not in compliance with the Act, and further protected voting rights. Everett
McKinley Dirksen, U.S. senator and Republican party leader from Illinois, played a vital role in the
passage of the Act. His skills as a negotiator helped the bill pass the Senate. Passage of this act
spurred many white supremists to join the Ku Klux Klan, which had been present in Illinois since the
end of World War 1. White backlash and the continued campaigning on tﬁe part of SCLC spurred
the passage of the Voting Rights Act of 1965. The Act banned the use of literacy and other voter

qualification tests that had been used to discourage black voters.

Rev. Martin Luther King visited Chicago in 1965 to address the problems of segregation in housing
and discrimination in education and hiring. He staged numerous demonstrations in all-white
neighborhoods and urged political leaders to take action. He drew attention to the poor living
conditions of many blacks in Chicago. His trip was largely unsuccessful, but it did bring the issues of
segregation and discrimination to :ﬁe forefront in Illinois. King's young disciple, Rev. Jesse Jackson, a
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graduate student of the Chicago ThEﬂlﬂ%iCﬂl Seminary, initiated Operation Breadbasket, which
advocated the use of economic pressure from the black community to combat discrimination.

With the assassinations of Rev. Martin Luther King in 1968 and Malcolm X in 1965 the Civil Rights
movement came to a near stand still. Rioting broke out in Chicago and across the nation in response
to the deaths of the two leaders. Other leaders stepped forward such as Rev. Jesse Jackson and Louis
Farrakhan of the Nation of Islam—but none have been as compelling or effective.

With the dismantling of the legal institutions that sustained slavery, segregation, and discrimination,
the realization of equality for African Americans now lies in the attitudes and integration of society as
a whole. In the 1970s, Atfirmative Action, which promoted the hiring and advancement of minorities,
attempted to remedy some of the social and economic disparities. Affirmative Action often has been
controversial, and some universities and corporations have abandoned the practice.

Chicago elected its first black mayor, Harold Washington, in 1983. Ironically, Washington defeated
the city’s first female mayor, Jayne Byrne. Washington built an interracial, progressive regime to
reform the Democratic party in Chicago, despite having run as an fndepﬂm?tnt. He wanted to bring
more blacks and minorities into the government. Unfortunately he died during his first term in 1987.

In 1992 Illinois elected the first African American woman to serve in the U, S. Senate. Carol Moseley-
Braun of Chicago failed to win re-election to the Senate, but was later appointed Ambassador to New
Zealand by President William J. Clinton. Louis Farrakhan of the Nation of Islam organized several
marches on Washington D.C,, the largest and most publicized was the Million Man March.

Civil ri‘?hts leader Martin Luther King, Jr., questioned whether American society could live up to the
principles of liberty and equality stated in the constitution. The answer remains to be seen.

Written By
Karen E. Everingham
Education Services

https://wwwZ2.illinois.gov/dnrhistoric/Research /pages/afamhist.aspx
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BLACK's L DIcTionNATY

no death result, 1o challenge another to a duel, intention-
ally to provoke such a challenge, or knowingly to be the
bearer of such a challenge.” Rollin M. Perkins & Ronald K.
Boyce, Criminal Law 243 (3d ed. 1982),

duellum (d|y|oo-el-am), n. [fr. Latin duo “two”| Hist. See
TRIAL BY COMBAT.

due negotiation. See NEGOTIATION.
due notice. See NOTICE.

due-on-encumbrance clause. (1971) A mortgage provi-
sion giving the lender the option to accelerate the debt if
the borrower further mortgages the real estate without
the lender’s consent. ® All state laws on the enforcement
of due-on-sale clauses have been preempted, and the
subject is now governed exclusively by the Garn Act, 12
USCA § 1701j-3. [Cases: Mortgages ;—403.)

due-on-sale clause. (1967) A mortgage provision that
gives the lender the option to accelerate the debt if the
borrower transfers or conveys any part of the mort-
gaged real estate without the lender’s consent. [Cases:
Mortgages =403

due posting. (1893) 1. The stamping and placing of letters
or packages in the U.5. mail. [Cases: Postal Service
¢>=15.] 2. The proper entry of an item into a ledger. 3.
Proper publication; proper placement of an item (such
as an announcement) in a particular place, as on a par-
ticular wall.

due process. (16c) The conduct of legal proceedings
according to established rules and principles for the
protection and enforcement of private rights, including
notice and the right to a fair hearing before a tribunal
with the power to decide the case. — Also termed due
process of law; due course of law. See FUNDAMENTAL-
FAIRNESS DOCTRINE. [Cases: Constitutional Law <=
3B40-4841.]

“The words “die process’ have a precise technical import,
and are only applicable to the process and proceedings
of the courts of justice; they can never be referred to an
act of legislature.” Alexander Hamilton, Remarks on an
Act for Regulating Elections, Mew Yaork Assembly, & Feb,
1787, in 4 Papers of Alexander Hamiltonr 34, 35 (Harold C.
Syrett ed,, 1962}

"The words, ‘due process of law,’ were undoubtedly
intended to convey the same meaning as the words, "by
the law of the land,” in Magna Charta.” Murray’s Lessee v.
Hoboken Land & Improvement Co., 59 U5, (18 How.) 272,
276 (1856) (Curtis, J.).

"Due process of law in each particular case means, such
an exertion of the powers of government as the settled
maxims of law sanction, and under such safeguards for the
protection of individual rights as those maxims prescribe
for the class of cases to which the one in question belongs.”
Thomas M. Cooley, A Treatise on the Constitutional Limiia-
tioms 356 (1868

“An elementary and fundamental requirement of due
process in any proceeding which is to be accorded finality
is notice reasonably calculated, under all the circum-
stances, to apprise interested parties of the pendency
of the action and afford them an opportunity 1o present
their objections. . . . The notice must be of such nature as
reasonably to convey the reguired information.” Mullane
v. Central Hanover Bank & Trust Co., 339 1.5, 306, 314, 70
5.Ct. 652, 657 (1950} (Jackson, J.).

Duhig rule

economic substantive due process. (1957) The doctrine
that certain social policies, such as the freedom of
contract or the right to enjoy property without inter-
ference by government regulation, exist in the Due
Process Clause of the 14th Amendment, particularly
in the words “liberty” and “property.”

procedural due process. (1934) The minimal require-
ments of notice and a hearing guaranteed by the Due
Process Clauses of the 5th and 14th Amendments,
esp. if the deprivation of a significant life, liberty, or
property interest may occur. ® The Supreme Court
has ruled that the fundamental guarantees of due
process apply to children as well as to adults and that
they apply in situations in which a juvenile may be
deprived of liberty even though the juvenile proceed-
ings may be labeled civil rather than criminal. In re
Gault, 387 U.S. 1,87 5.Ct. 1428 (1967). In that case, the
Court held that an accused child was entitled to notice
of the charges, the privilege against self-incrimina-
tion, the right to confront witnesses, and the right to
summon witnesses on his or her own behalf. Justice
Abe Fortas wrote the majority opinion in Gault, and
Chief Justice Earl Warren predicted that it would
come to be called the “Magna Carta for juveniles.”
[Cases: Constitutional Law < —=3867)]

substantive duegrocess. (1933) The doctrine that the
Due Process Clauses of the 5th and 14th Amendments
require legislation to be fair and reasonable in content
and to further a legitimate governmental objective.
[Cases: Constitutional Law <—=3892 ]

Due Process Clause, (1890) The constitutional provision

that prohibits the government from unfairly or arbi-
trarily depriving a person of life, liberty, or property.
e There are two Due Process Clauses in the U.S. Con-
stitution, one in the 5th Amendment applying to the
federal government, and one in the 14th Amendment
applying to the states (although the 5th Amendment’s
Due Process Clause also applies to the states under
the incorporation doctrine). Cf. EQUAL PROTECTION
cLaUsE. [Cases: Constitutional Law £ —=3840-4841 ]

| due process of law. See DUE PROCESS.

due-process rights. (1930) The rights (as to life, liberty,

and property) so fundamentally important as to require
compliance with due-process standards of fairness and
justice. See DUE PROCESS; DUE PROCESS CLAUSE; FUN-
DAMENTAL-FAIRNESS DOCTRINE.

due proof. Sufficient and properly submitted evidence

to produce a result or support a conclusion, such as
an entitlement to benefits supported by an insur-
ance policy. ® The evidence need not be the best proof
possible. Metropolitan Life Ins. Co. v. Frisch, 65 N.E. 2d
852, 855 (Ind. App. 1946),

Duihig rule, Ol & gas. A rule of title interpretation devel-

oped to deal with the common problem of overcon-
veyance of fractional interests by giving priority to the
granted interest over the reserved interest. Duhig v
Peavy Moore Lumber Co., Inc., 144 SW.2d 878 (Tex.
1940). ® The rule is not accepted in all states and is
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Law and Procedure £=742; Appeal and Error =

ERROR, [Cases: Appeal and Error |
ga2; Criminal Law C=1137]

See ASSIGNMENT OF
=714, |
ror. (1985) An error by the

: 7187534, Federal Courts

A

manifest constitutional er

i, pegmpmEr

4 Caldwell error. The constitutionally impermissible |
o error of resting a death sentence OF a determination | trial court that has an sdentifiably negative impact on
il made by a sentencer who has been led to believe that the trial to suchadegree that the constitutional rights
| | ofapartyare compromised. A manifest constitu-
be reviewed by a court of appeals even

the responsibility for determining the appropriate-
ence lies elsewhere.

ness of the defendant’s death sent
Caldwell v. Mississippi, 472 U.S. 320, 105 8.Ct. 2633 |
(1985), ® The error most often occurs when the prose- |

| tional error can
if the appellant

manifest error. (18¢) An error
utable, and that amounts to a

did not object at trial.
that is plain and indis-
complete disregard

] cutor or the judge tells the jury that the death sentence, |
Bt - if inappropriate, may be overturned on appeal. [Cases: of the controlling law or the credible evidence in the
i - Sentencing and Pu nishment &= 1780(2).] | record. [Cases: ﬁr:!:l-pﬂﬂl and Error &—=999(1), 1008.1(7);
clear error. (18¢) A trial judge’s decision of action that | Criminal Law &~ 1030(1).
appearstoa reviewing court to have been unguestion- | obvious error. See OBVIOUS ERROR.
ably erroneous. ® Even though a clear error occurred, |  plain error. (1801) An error that is 50 obvious and preju-
it may not warrant reversal, — Also termed clearand | dicial that an appellate court should address it despite
Appeal and Error = | the parties’ failureto raise a proper objection at trial.
d 1o be so obvious and

e A plain error is often sai

unmistakable error. [Cases:
aw == 1030(1) Federal
' substantial that failure to correct it

999(1), 1{]‘]3.1[5]; Criminal L

Courts & —=850.L}
| party’s due-process Tig

clerical error. (18c) An error resulting from a minor
; mistake or inadvertence, esp. in writing or copying | the judicial process. See
termed fundam ental error; error appare! of record

something on the record, and not from judicial rea- |
soning or determination. ® AmOong the boundless | [Cases: APP
examples of clerical errorsare omitting an appendix 1030; Federal Courts C=61 1
-+ from a document; ty ping an incorrect number; mis- l ¢ REISSUABLE ERROR.
B transcribing a word; " nd failing to log a call. A court | Yeversible error
i, can correctac any time, even after substantive rié-,'lu'ts or the ¢

o judgment has be

would infringe a

reissuable error. e

ase’s outcome, and thus i

lerical error at

rivener s errori | trial. — Also term

error. (1838) An error brought by the party

to a writ of error.
dicial effect of twoor more |\ substa atial error. A

| | stantive rights or the
r may require reversal on ap

|0 scrivener’s error. See clerical error.
o error that affects a party
outcome of the case. e AS

Cross-
responding

cumulative error. The preju
have been harmless individually.

Criminal Law o
error apparemnt of record. See plain s

rin vacuo. See harmless error.

3, Anappeal <a proceeding ir

errar. |
¢ ASSIGNME NT OF ERROR-

| error, assignment of. Se
¢ WRIT OF ERROR.
error calculi ler-or kal-kyuu-l1). [Latin]

| law. Anerror in calculation.
“If It ogours in judgment and is fully pvident, NOE

erro
T | =
fatal error. See reversible errar. | error, writ of. S¢

fundamental error. See plain error.

: harmful error. Gee reversible errof.
meelf may correct it-

harmless error. (1851) An error that does not affect a | (
party’s substantive rights of the case’s outcome. ® A | ?d':;f‘?:f“‘lﬁé:“:rﬁfﬂgﬂ,I S ot any legil €
harmless error is not grou nds for reversal. See Fed. R. reaxaminatio n and correction (retractatio) i3 agm!
Civ. P.61; Fed. R. Crim. P. 52. — Also termed techni- | even after ten or twenty years.” Adolf gerger, EM :
cal error; error in vacuo. Cf. substantial error. [Cases: | Dictionary of Roman Law 458 (1953) :
Law and Procedure =764; Appeal | error de persond (dee par-s.uh-na]., [Latin “errof;
s identity. G

Administrative
person’ | A mistake about a person

and Error <= 1025-1074; Criminal Law

Federal Courts C=891.] |
r cannot grrore acerrimo

O=1162;

on affectato insim

! make the erroneous ruling. [Cases: Administrative |

(1855) An error that affects a party’s
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f-k-tay-toh in Sim-yul e

- invited error. (1893) An error that a party
e complain of on appeal because the party, through | a-ger-i-moh non a
conduct, encouraged or pmmpmd the trial courtto | [Latin] Hist. Through error of the most Foo owd:
positive character, not merely pretcndud or fett AN

.<¢ rights and damage the integrity of
Fed. R. Evid. 103{d). — Also

eal and Error &—15L Criminal Law =

5

en entered. See Fed. R. CIv- P.60(2) | \ grounds for -eversal if the party properly objected at
ed harmful error; prejudicial errotiy

Law and Procedure |

s Fed. R. Crim. P. 36. — Also termed sc
,*. 3 w'!!iz_mr}clsriai. ':i-ﬂ‘f;:?_l-‘l'IU]'ri SER[FT(‘IIRES-;H[E;&ESL Federal | - tal error. [Cases: Administrative
i Civil Procedure C=2653; Judgment = 306 A 764; Appeal and Error C=21025-1074 Criminal
| Law ©—1162; Federal Courts C—=891 ]
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trial errors that may
o The cumulative effect of multiple harmless errors stantial erro
may armount 1o reversible error. See CUMULATIVE- | harmless error. [Cases: Appeal and Error =181
ERROR ANALYSIS. [Cases: Appeal and Error —1026; | Federal Courts C=891.] flr
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1186.1; Federal Courts =891 | technical error. See harmless error. i
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(e crrare lapsus (e-ror-ee lap-sas). [Latin] Hist. Mistaken
’ 'i..'-;# through error. ® This type of mistake was usu. not suf-
i ficient to invalidate a contract.

I il o - ot v g a
1“ crror in fact. See mistake of fact (1) under MISTAKE.

W '{r error in law. See mistake of law (1) under MISTAKE.

' e X error in vacuo (in vak-yoo-oh). [Latin “error in a void”]
;a_-': See harmless error under ERROR.
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i error Hominis (nahm-a-nis). [Latin “error of name”|

—
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A mistake of detail in a person’s name. Cf. ERROR DE
PERSONA,
error of fact. See mistake of fact (1) under MISTAKE.

error-of-judgment rule. The doctrine that a professional

' -.'-
] ¥ - el
g e T
g el

}H ' is not liable to a client for advice or an opinion given
L in good faith and with an honest belief that the advice
s was in the client's best interests, but that was based ona
i :{i___ mistake either in judgment or in analyzing an unsettled
}‘-"'.:-'__-' area of the professional’s business. ® For example, an
o attorney who makes an error in trial tactics involving
o ﬂ an unsettled area of the law may, under certain cir-
Yk cumstances, defeat a malpractice claim arising from the
: tactical errar. — Also termed judgmental immunity.
"'ﬁ error of law. See mistake of law (1) under MISTAKE.

errors, assignment of, See ASSIGNMENT OF ERRORS.
' errors-and-omissions insurance. See INSURANCE.
ERS. abbr. ECONOMIC RESEARCH SERVICE,
e ESA. abbr. 1. ECONOMICS AND STATISTICS ADMINISTR A-

’n": l'lll 1 TION. 2. EMPLOYMENT STANDARDS ADMINISTRATION.
[ : o ".I._ ; .

Hi= ESBT. abbr. See electing small-business trust under TRUST
i

B escalation ol .

i n clause, See ESCALATOR CLAUSE.

'IL . tscalator clause. (1930) 1. A contractual provision that
makes pricing flexible by increasing or decreasing the

“ontract price according to changing market condi-
tions, such as higher or lower taxes ar operating costs,
LI DE-ESCaLATION CLAUSE. [Cases: Contracts =229,
231]2. A provision in a divorce decree or divorce agree-
ment providing for the automatic increase of alimony
Payments upon the occurrence of any of various trig-
BETIng events, such as cost-of-living increases or an
‘Ncrease in the obligor’s salary. ® Escalation clauses for
child support are often unenforceable. [Cases: Child
SUpport = 161; Divorce ©—=240(2), 243, 245.] 3. Oil
Ihﬁ‘;:‘- A Pn::vislun in a long-term gas contract allowing
ot s¢ price of the gas to be adjusted as the market
Cﬂ fges. ® The actual adjustment may be up or down.

; :::;S:f: Gias 'If:i'-.-'-' 14.1(3).] — Also termed escalation

e fluctuating clause.

j l1?$'5-"-‘-’='|.rr.|;.i

um, See CaMBIUM (2).

- ES:ZEE; M. (14¢) 1. The act or an instance of breaking
A nun'ﬂ:nfﬂnﬂlwmenl, restraint, or an ﬂhllgﬂtmn, 2.
B o fnw- ul departure from legal custody wﬂn‘.huut the
. rce. — Also ternlcd actual escape. Cf. pRISON

L ; LCH. I{:HSE:&: I‘.scapg ‘v'—'-'i-l .

In the technical sense an ‘escape’ is an unauthorized

u:g;”“& from legal custody; in a loose sense the word is
to indicate either such an unlawful departure or an

BLACK'S [ A\ OICTI0 iR

avoidance of capture. And while the word is regularly used
by the layman in the broader sense it uswally is limited to
the narrower meaning when used in the law, — although
this is not always 50.” Rollin M. Perkins & Ronald M. Boyce,
Criminal Law 559 (3d ed. 1982).

constructive escape. A prisoner’s obtaining more
liberty than the law allows, while not fully regain-
ing freedom,.

3. At common law, a criminal offense committed by a
peace officer who allows a prisoner to depart unlaw-
fully from legal custody. — Also termed voluntary
escape. [Cases: Escape C—3.] — escape, vb.

uegﬂgem escape. The offense committed i':nl.-r a peace
officer who negl igentl}' allows a prisoner to depa rt
from legal custody.

“Escapes are either voluntary, or negligent, Voluntary are
such as are by the express consent of the keeper, after
which he never can retake his prisoner again, (though
the plaintiff may retake him at any time) but the sheriff
must answer for the debt. Megligent escapes are where
the prisoner escapes without his keeper’s knowledge or
cansent; and then upon fresh pursuit the defendant may
be retaken, and the sheriff shall be excused, if he has him
again before any action brought against himself for the
escape.” 3 William Blackstone, Commentaries on the Laws
of England 415-16 {1768).

escape clause. (1945) A contractual provision that
allows a party to avoid performance under specified
conditions; specif., an insurance-policy provision —
usu. contained in the “other insurance” section of the
policy — requiring the insurer to provide coverage only
if no other coverage is available. Cf. EXCESS CLAUSE;
PRO RATA CLAUSE,

escapee. (19c) A prisoner or other inmate who has
escaped from lawful custody. [Cases: Escape (.= 1.]

“The word "escapee’ is employed at times by those who
are not careful in the use of language. They probably think
this word is comparable to *arrestee” or "employee.’ But the
arrestee did not do the arresting and the employee did not
do the employing, The employee does the work but that
makes him a worker, not a workee.” Rollin M. Perkins &
Ronaid M. Boyce, Criminal Law 560 (3d ed. 1982}

escape period. Labor law. A time agreed upon in some
union contracts during which workers may withdraw
from the union near the end of one term covered by the
contract and before the start of the next.

escape warrant. See WARRANT (1).
escapium (e-skay-pee-am), n. [Law Latin| That which
comes by chance or accident. » In medieval Latin, the

term often referred to the escape of a prisoner or the
straying of cattle.

escheat (es-cheet), n. (14c) 1. Hist. The reversion of land
ownership back to the lord when the immediate tenant
dies without heirs. See wriT oF EscHEAT. 2. Reversion
of property (esp. real property) to the state upon the
death of an owner who has neither a will nor any legal
heirs. [Cases: Escheat "=1-8.] 3. Property that has
so reverted. See heirless estate under ESTATE (3). —
escheat, vb, — escheatable, adj.

“All escheats, under the English law, are declared to be
strictly feudal, and to import the extinction of tenure. . . .
The rule fwas] that if lands were held in trust and the cestui
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